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For years, economists and lawyers have bemoaned the inefficiencies of the current
centralized, command-and-control regime of envirommnental regulation. Despite the manifest
Jailure of the curvent regime, however, the system of environmental regulation seems to be
largely immune to rationalization and reform. This Article advemces a public choice
explanation for the persistence of the current ceniralized, command-and-control system of
environmental regulation. The model is premised on a simple model of gains to trade. Because
of the defects of the political process, well-organized and powerfid special interests can use the
apparatus of government lo transfer wealth to themselves. To the extent that the strategic use of
regulation creaies economic rents, it creates the opportunity for the division of those rents
among these same interest groups. This Article identifies a number of special interests that
share en attachment 1o the current regime, and hostility to decentralized, market-based
alternatives. In porticular, this Article identifies industries and firms directly benefited from
environmental regulation; industries and firms indirectly benefited through cartel-like effect of
restricting industry outpuf and preventing eniry; organized environmental interests who gain
power; prestige, and money fiom the currvent system; politicians and regulators; and lawyers.
Through the system of environmental regulation, these interests can generate economic rents o
be distributed among themselves at the expense of the dispersed public. Thus, the Article
challenges the conventional portrayal of the system of environmental regulation as a struggle
between industry polluters who oppose regulation and the public represented by environmental
lobbying groups and regulators that favor regulation. Finally, the possibilities for reform of the
current regime are presenied.
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The inefficiencies of the current environmental regulation regime
are widely recognized.! Law journals and economics journals are

1.  See David B. Spence, Paradox Lost: Logic, Morality, and the Foundations of
Environmental Law in the 21st Century, 20 CoLUM. J. ENVIL. L. 145, 176-77 (1995) (“Most
of the many attempts to measure the costs of this inefficiency place the costs of cormmmand
and conirel regulation anywhere from 50% to many times greater than market-based
altematives.”); see also TOM TIETENBERG, ENVIRONMENTAL AND NATURAL RESOURCE
EconoMics 402-05 (3d ed. 1992) (summarizing siudies); Bruce A. Ackerman & Richard B.
Stewart, Reforming Environmental Law: The Democratic Case for Market Incentives, 13
CoLum. J. Bnvin L. 171, 175-78 (1988) (same); Robert W. Hahn, United States
Environmental Policy: Past, Present and Future, 34 NAT. RESOURCES J. 305, 321 (1994)
[hereinafter Flahn, Environmental Policy] (noting that costs of 1990 Clean Air Act
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filled with articles bemoaning the costs, perverse effects, and
inefficiencies of the regulatory monolith which has arisen this century.
With the fall of the Soviet Union, the current environmental regulatory
structure in America has been characterized as one of the largest
centralized, command-and-confrol planning structures still in
existence> Moreover, experience in recent years has led to the
recognition that more flexible and decentralized mstitutions are
available that can deliver comparable (or even superior) environmental
protection at a lower cost than the current regime. Some of these, such
as tradable pollution permits or emission taxes, are of relatively recent
vintage. Others, such as renewed reliance on markeis and the common
law, are of ancient vintage? Regardless of differences in age,
however, these institutions share a common fate of remaining largely
academic curiosities with little real-world impact.

Despite the widespread recognition of the failures of the current
regime and the availability of superior alternatives, the current system
remains largely impervious to change.’ While small and limited

Amendments significantly exceeded benefits, as did Federal Water Pollution Control Act
Asmendments of 1977).

2, See Richard B. Stewart, Conirolling Environmental Risks Through Economic
Incentives, 13 CoLuM. J. ENVIL L. 153, 154 (1988) (“[T]he system [of federal control over
environmental poficy] has grown to the point where it amounts to nothing less than a massive
effort at Soviet-style central planning of the economy to achieve environmental goals.”).

3. See BRUCE Y ANDLE, COMMON SENSE AND COMMON LAW FOR THE ENVIRONMENT:
CREATING WEALTH IN HUMMINGBIRD ECONOMIES (1997) [hereinafier YANDLE, COMMON
SEnSE]; Roger E. Meiners & Bruce Yandle, Clean Water Legislation: Reauthorize or
Repeal?, in TAXING THE ENVIRONMENT SERIOUSLY 73 (Roger E. Meiners & Bruce Yandle
eds., 1993); Todd J. Zywicki, A Unanimity-Reinforcing Model of Efficiency in the Common
Law: An Institutional Comparison of Common Law and Legislative Solutions fo Large-
Number Externality Problems, 46 Cas W. REs. L. Rev. 961, 961 (1996) [hereinafter
Zywicki, Unanimity-Reinforcing]; Roger E. Meiners et al., Burning Rivers, Cornmon Law,
and Institutional Choice for Water Quality (Political Economy Forum on The Common Law
and the Environment: Rethinking the Statutory Basis for Modem Environmental Law) (Oct.
1998) (manuscript copy on file with author). Market incentives, such as the desire to
preserve investments in name-brand capital and the desire to appear environmentally fiiendly
also provide imporiant incentives for environmental conservation. See YANDLE, COMMON
SENSE, supra, at 44-48, Customary rules for goveming the use of environmental resources
would also be included in this category. See generally ELINOR OSTROM, GOVERNING THE
ComMoNs (1990).

4.  See Robert W. Hahn & Robert N. Stavins, Incentive-Based Environmental
Regulation: A New Era from an Old ldea?, 18 EcoLogy L.Q. 1, 3 (1991) (“This is hardly
the first time that market-based environmental protection ideas have been advanced;
economists have recommended such approaches to environmenial protection for over twenty
years. Until now, however, policymakers have largely ignored these suggestions.™) (footnote
omitted); Nathaniel O. Keohane et al., The Choice of Regulatory Instruments in
Environmental Policy, 22 HARV. ENVTL. L. REv. 313-14 (1998) (noting that command-and-
control instruments “are used to a significantly greater degree” than market-based or
ecoromic-incentive instruments, “despite economists’ consistent endorsement of the latter™).
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exceptions can be identified, such as limited use of tradable poilution
permits, these remain anomalous, notable for their rareness.” The
dominant approach, a centralized, command-and-control system
resistant to rationalization and improvement, remains headquartered in
Washington, D.C.

Why does such a manifestly failed system continue to persevere
in the face of its own failures and the failures of similar command-and-
control bureaucracies around the world?

This Article will attempt fo answer this question by examining
the special interests that benefit from the current regime and
identifying the sources of thewr hostility o reform. Once the
beneficiaries of the current system are identified, it will be possible to
understand the forces blocking reform. This Article concludes by
discussing the prospects for reform of the current system and how
such a plan must unfold.

I. THE DYNAMICS OF ENVIRONMENTAL REGULATION

To understand why environmental regulation remains captive fo a
regime of centralized, command-and-control regulation, it is necessary
to understand the realities of the regulatory system. The myth persists
that environmental regulation is driven by a zero-sum conflict between
regulated “industry” on one hand, and environmental activists and “the
public” on the other® In this view of the political process, regulation is
all about imposing costs on industries and the attempt by industries to
avoid these costs. The baitle is between “polluters” on one side and
“pollutees” on the other.

It is further argued that in this regulatory game the deck is
stacked in favor of industry. * The reasoning is seductively simple:
regulation imposes costs on discrete producers, whereas the benefits of
clean air are disfributed among the public at large. *“Individual citizens
who wish to breathe clean air are a classic example of a large,
disorganized population seeking a collective good which will benefit
each individual by only a small amount,” it is argued.”

5.  See Paul L. Joskow & Richard Schmalensee, The Political Economy of Market-
Based Environmental Policy: The US. Acid Rain Program, 41 JL. & Econ. 37, 37-38
(1998); Spence, supra note 1, at 177 (noting that “market-based approaches play only a
supplementary role in American environmental policy™).

6.  See, eg, E. Donald Elliott et al., Toward a Theory of Statutory Evolution: The
Federalization of Environmental Law, 1 J L. ECON. & ORG. 313, 322 (1985); Daniel C. Esty,
Revitalizing Environmental Federalism, 95 MicH. L. REv. 570, 597-98 (1996); Peter P.
Swire, The Race to Laxity and the Race to Undesirability: Explaining Failures in
Competition Among Jurisdictions in Environmental Law, 14 YALEJ. ONREG. 67, 101 (1996).

7. Elliott etal., supra note 6, at 322 (citations omitted).
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The costs of environmental regulation, on the other hand, tend fo fall
heavily on a relatively small number of companies, which are already
reasonably well-organized and thus presumably less subject to free-
rider problems. According to most popular theories of political
influence, well-organized industrics would be systematically
overrepresented and diffuse  envirommentalists  systematically
underrepresented in formulating policy.?

This model is based on a flawed understanding of the regulatory
process and does mnot explain the actual pattern of environmental
regulation in the economy. To understand how environmental
regulation is carried out, it is necessary to pierce the myth that the
system is driven by a zero-sum conflict between environmentalists,
business, and regulators. Rather, the current regulatory regime is the
outcome of cooperation among them, rather than conflict. Through
cooperation (often implicit) they can all gain, and none of them needs
to lose. The story is an old one: where there are gains to trade, they
will uspally be identified and captured. As this Article will
demonstrate, there are ample gains to frade so that industry, lawyers,
regnlators, and environmentalists can all gain.

“Industry,” or at least some firms within an industry, often
benefits from regulation. It is also naive to suggest that environmental
interest groups represent the public’s preferences for appropriate levels
of pollution control, rather than the preferences of the groups
themselves and their members. Environmental lobbyists are just as
discrete and concenirated an interest group as industy. Industry,
environmental activists, and others will often find regulation a
positive-sum game, rather than a zero-sum game,

‘Who loses? The primary losers in this process are those who
lack the incentive or ability to influence the political process—ithe
dispersed, powerless public that is forced to pay higher prices for the
goods they consume, to subsidize the preferences of environmental
interest groups, to bear the burden of complex regulations and
litigation that enriches lawyers, and to support politicians and
regulators. More regrettably, often the environment itself suffers as a
result of the curent system, thereby harming those who genuinely care
about the environment.” The public also suffers indirectly throngh the

8. I seealso Swire, supra note 6, at 101-03.

5. The negative effects of the current regulatory regime will not be a major theme in
this Article, but will be mentioned where appropriate and will be important in explaining the
support of environmental interest groups for commmand-and-control regulation. See infra
notes 121-192 and accompanying text.
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use of environmental regulation that stifles competition and
entrepreneurship.

‘Well-organized interest groups can use the regulatory process to
transfer wealth to themselves at the expense of the dispersed public.
Thus, even if commentators are correct that environmental
organizations have more difficulty organizing relative to industry,
environmental groups still have a huge comparative advantage relative
to the mass of unorganized consumers who suffer from inefficient
regulation. The collective action problems of environmental lobbying
groups are trivial in comparison to those of the public.'® The relevant
comparison for predicting the outcome of the regulatory struggle is not
industry against environmental groups. At a minimum, regulation is a
three-way struggle among industry, environmental interest groups, and
dispersed consumers and taxpayers. Among these three groups,
industry and environmental interest groups will find fertile ground to
ally against the unrepresented interests of the public, especially when
their interests mirror the preferences of politicians and regulators.

The modus operandi of modern environmental law scholarship is
to identify a purported environmental “externality” which cannot or
will not be resolved by the market, and fo call for political regulation
to correct this externality. Nonetheless, these same scholars rarely
acknowledge the “externalities” of the political process. But as
Buchanan and Tullock have observed, the analysis is identical,
regardless of whether the party imposing the externality is a private
actor imposing the cost, or private actors using the political process to
impose the cost. “[T]he discussion about extemality in the literatore of
welfare economics has been centered on the external costs expected to
result from private action of individuals or firms,”" they observe,

To our knowledge little or nothing has been said about the external
costs imposed on the individual by collective action. Yet the existence
of such external costs is inherent in the operation of any collective
decision-making rule other than that of unanimity. Indeed, the essence
of the collective-choice process under majority voting rules is the fact
that the minority of voters are forced to accede to actions which they

10. See Keohane et al., supra note 4, at 331-32. Keohane notes that:

Among citizen groups, taxpayer and consumer organizations may face greater free-
riding problems than environmental groups: their lobbying actions are likely to have an
even wider range of potential beneficiaries; they may be able to offer fewer materal
incentives; and they lack the compelling moral mission that may drive the purposive
incentives motivating members of environmental groups.
Id
11. James M. BUCHANAN & GORDON TULLOCK, THE CALCULUS OF CONSENT:
LoGICAL FOUNDATIONS OF A CONSTITUTIONAL DEMOCRACY 89 (1962).
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cannot prevent and for which they cannot claim compensation for
damages resulting. Note that this is precisely the definition previously
given for externality.?

Political externalities are inherent in any collective decision made
according to any nonunanimous voting rule. Nonunanimous voting
rules make it possible for some people to obtain goods and services
without being forced to bear their full costs. Those in the majority can
defray their costs by forcing those in the minority to subsidize their
preferences.”® As Richard Epstein has observed, democratic politics in
effect gives a politician “a spigot that allows him to tap into other
people’s property, money, and liberty. The legislator that casts a vote
on an appropriations bill is spending not only his own wealth, but
everyone else’s.”* Under majority voting rules, political externalities
are routine.

But the similarities between political and environmental
extemalities do not end there. Just as market externalities are the result
of imperfectly defined property rights, so are political extemalities.
Where property rights are well defined, the danger of inefficient
government regulation is at least mitigated by the Takings Clause, the
Contracts Clause, and other constitutional protections for property.
But the law has generally countenanced some degree of government
control over environmental resources through nuisance law and the
police power. Unlike its treatment of many other types of private
property, government generally has had greater leeway to regulate use
of environmental resources in the name of the “public good.” Thus,
there is no constitutionally protected property right to pollute the air or
the water.”® If the government uses its police powers to destroy the
opportunity to pollute, it owes no compensation for doing so. Under
the rubric of the “public trust doctrine” and other arguments, the scope
of government control over environmental use and private property
has accelerated in recent decades.® Thus, from the ouiset

12. K at 89-90.

13.  See James M. Buchanan, The Coase Theorem and the Theory of the State, 13
NAT. RESOURCES 1. 579, 583-87 (1973); A.C. Pritchard & Todd J. Zywicki, Finding the
Constitution: An Economic Analysis of Tradition’s Role in Constitutional Interpretation, 77
N.C. L. REv. 409, 482-83 (1999); Zywicki, Unanimity-Reinforcing, supra note 3, at 984-88.

14. Richard Epstein, Judicial Review: Reckoning on Two Kinds of Error, in
EconoMIC LIBERTIES AND THE JUDICIARY 40 (James A. Dom & Henry G. Manne eds., 1987).

15. Courts sometimes recognize such a right through the use of doctrines such
“coming to the nuisance,” but there is no property right to pollute that an “owner” can
transfer or for which he can seek compensation if it is lost. See Hadachek v. Sebastian, 239
1.S. 394 (1915); see also RiCHARD A, EPSTEIN, TAKINGS 120-21 (1985),

16, See Lloyd R, Cohen, The Public Trust Docirine; An Economic Perspective, 29
CAL. W. L. REV. 239, 254 (1992).
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environmental resources have been subject fo a large scope of
government regulation. In turn, this has given the government broad
discretion both in the initial allocation of rights to use the environment,
as well as in the ability to reallocate those rights over time. Given the
extremely valuable nature of these rights and the absence of effective
constraints on their allocation and subsequent reallocation, there is
little wonder that the government has chosen to assert its control over
these resources and use them for its own benefit and for the benefit of
favored special interests.”” Again we have a “political externality,” as
the lucky recipients in the government property rights lottery can
purchase new property rights to environmental resources without
_ having fo pay the prior “owner” of those rights. The power of the
government to allocate the privilege to use environmental resources, to
reallocate those rights at will, and to limit their nse means that those
property rights can be “leased” to private users but never “sold.”'®

Moreover, critics of the Coase Theorem and other apolitical
approaches to environmental use have been quick to criticize its
unrealistic assumptions and thereby to condemn market and common
law approaches to environmental regulation. Nonetheless, they rarely
examine the unrealistic assurnptions about the political process which
implicitly underlie their reliance on government action. Again, a
narrow focus on the problem of market externalities has resulted in
blindness about political externalities.

Finally, in a perverted way the current system of environmental
regulation is consistent with Demsetz’s model of the rise of private
property.” The demand for environmental purity fits Demsetz’s
model of the evolution from a fiee good to a scarce good. For two
reasons, it has been only recently that a widespread demand for
environmental purity has developed. First, environmental purity is 2

17. The allocation of radio and television airwaves illustrates an analogous situation.
In 1926, legal experts, relying on recent court rulings, laid the foundation for private parties
10 assert private property rights in the electromagnetic spectrum, presumably according to the
standard first-appropriation rule. Arthur De Vany, Property Rights in the Electromagnetic
Spectrum, in 3 THE NEW PALGRAVE DICTIONARY OF ECONOMICS AND THE LAaw 167, 168
{(Peter Newman ed., 1998). Congress moved swiftly to head off this privatization move by
declaring the spectrum to be “the inalienable possession of the people of the United States,”
which gave the federal government control over the allocation of rights to use the
electromagnetic spectrum. See id. Unswprisingly, the traditional allocation process for
airwave use was subject to political cronyism and largely served the purposes of politicians
and regulators rather than the public at large. See id  Arthur De Vany notes that “an
extraordinary number of broadcast licences are held by former members of Congress.” See
Iad.

18.  See Zywicki, Unanimity-Reinforcing, supra note 3, at 999,

19.  See generally Harold Demsetz, Toward a Theory of Property Rights, 57 AM.
EcoN. REv. 347 (1967).
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luxury good, and it has been only recently that individuals have
reached a stage of sufficient wealth that they have been willing to
forego economic development in exchange for greater environmental
purity. Early environmental efforts were aimed at the eradication of
life-threatening health risks, such as the control of malaria and typhus.
Only recently has demand arisen for control of less severe health
discomforts from pollution and for the widespread use of
environmental amenities as a consumption good. The evolution of
demand for these products has steadily increased the demand for
environmental quality. Second, recent technological improvements
have made it increasingly possible to control pollution in a cost-
effective manner®™ The combination of these demand and supply
factors has given 1ise to incompatible uses of environmental goods:
productive use that pollutes the environment on one haud versus
consumption uses of clean air and water on the other. In short, recent
decades have seen an evolution of environmental inputs from
essentially being a fice good to being a scarce good marked by
incompatible uses. As Demsetz notes, where a free good becomes a
scarce good, common-use arrangements will tend to break down and
be replaced by private property arrangements.*!

But unlike Demsetz’s fir trade, environmental resources have not
been privatized for the benefit of private individuals. Instead,
politicians and regulators have expropriated environmental resources
for their own benefit, and they distribute these valuable rights
according to their personal preferences and in exchange for campaign
contributions and other benefits. In some cases these benefits are little
more than the opportunity for an Environmental Protection Agency
(EPA) administrator to indulge her personal preference as to whether
certain land will be used for backpacking or paper production. Again,
the regulator gains a private benefit for which the public pays, not her.
Other recreational users also benefit by getting to use the land without
paying for it. A backpacker who uses the political process to avoid
paying the opportunity cost for using the land as desired is imposing

20. See Indur M. Goklany, Empirical Evidence Regarding the Role of Federalization
in Improving U.S. Air Quality, in THE COMMON LAW AND THE ENVIRONMENT: RETHINKING
THE STATUTORY BASIS FOR MODERN ENVIRONMENTAL LAW (Roger E. Meiners & Andrew
Morris eds., forthcoming 1999); Jonathan R. Macey & Henry N. Butler, Federalism and the
Environment, in THE COMMON LAW AND THE ENVIRONMENT: RETHINKING THE STATUTORY
BasiS FOR MODERN ENVIRONMENTAL LAw (Roger E. Meiners & Andrew Morris eds.,
forthcoming 1999) [hereinafter Macey & Butler, Federalisin and the Environmeni]). As
Goklany nofes, the greatest marginal reductions in air pollution as a result of technological
development came in the era preceding federal regulation,

21. See Demsetz, supra note 19, at 350,
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an externality on the public in the same way as a paper plant that does
not have to pay the full value of the resources it uses.”

Many special interest groups benefit from the current system of
environmental regulation. While benefits are provided to them
through different means, they share a major sinmlarity: they are all
major beneficiaries of the current regime and would all lose from the
adoption of a more efficient regime. As a result, they also share a
common interest in maintaining the regulatory status quo, despite its
cost to the public. Each of the groups identified here receive large
transfers of wealth and power through the current system of regulation.
While they also bear some costs from regulation, both directly and
mdirectly, they are able to externalize most of those costs of regulation
on the dispersed public. Moreover, each of these players are the
paradigmatic concentrated, fairly homogeneous groups with a single
paramount goal who thrive under public choice models of the political
process. Because special interest groups are the primary beneficiaries
of regulation, but only bear a fraction of its cost, economic logic
suggests that they will demand a higher than optimal level of
regulation, and will favor regulatory approaches that maximize the
wealth transfers to them. Through manipulation of the political
process, benefited groups are able to impose externalities on the public
without paying full compensation for the imposition of those
externalities.

This “economic theory of regulation” dates to a paper by George
Stigler, in which he observed that “as a rule, regulation is acquired by
the [regulated] industry and is designed and operated primarily for its
benefit.”™™ Through the savvy use of regulation, those regulated can
use government action to creafe rents. For instance, regulation of the
legal profession artificially limits the supply of lawyers in the
economy, thereby allowing lawyers to charge higher prices for their
services than would be the case absent regulation. Of course,
politicians and regulators are not “potted plants™ passively responding
to the demands of interest groups for favorable regulation. Afier all, it
is potentially a very lucrative game, and thus it is to be expected that
they will be active participants in the process and will seek to share in
the gains generated.

22,  See James M. BUCHANAN, Rights, Efficiency, and Exchange: The Irrelevance of
Transaction Cost, in ECONOMICS: BETWEEN PREDICTIVE SCIENCE AND MORAL PHILOSOPHY
161 (Robert D. Tollison & Viktor J. Vanberg eds., 1987).

23.  George J. Stigler, The Theory of Economic Regulation, 2 BELL J. EQON. &
MGMT. Sct. 3 (1971).
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Moreover, democratic politics is likely to impose only a small
constraint on the ability of special inferests fo use government power
to funnel wealth to themselves? This skepticism about the ability of
democratic politics to control rent-seeking behavior is grounded in
several factors.” First, voters are rationally ignorant of politics.
Because cach individual’s vote will have a frivial impact on an
election, voters have little incentive to invest time, money, and effort to
learn about the details of alternative policies. Given the small benefits
to each individual in relation to the costs, few private individuals will
educate themselves about the issues to be considered?® Even if the
public is able to monitor at a very high level of generality, it will be
unable to understand all of the details of legislation and will be unable
to retain the energy and interest to moniior subsequent amendments to
the legislation and its implementation and enforcement by the EPAY
Indeed, for similar reasons most elected politicians will even be
rationally ignorant of most of the bills on which they vote® In tum,
even the best intentioned politician would find his ability to conform
to public preferences frustrated by the “lumpiness” of political
decisions. Each candidate stands for a bundle of positions on a broad
range of issues; thus, when elected he will be unable to distinguish
which issues caused which voters to vote for him* Finally, even if
voters could express their policy preferences in a coherent and rational
way, and if politicians could understand the voters’ preferences on this

24.  Of course, democratic politics will provide some constraint on this rent-seeking
process. See generally Sam Peltzman, Toward a More General Theory of Regulation, 19 1.L.
& EcoN. 211 (1976). For the reasons identified in the text, however, this constraint is likely
to be quite small, especially in an area as complex and confused as the current system of
environmental regulation. Thus, the discussion in this Article will proceed as if the
preferences of the public at large for an optimal level of pollution control carried cut by the
most efficient means possible remains largely unexpressed in the political process.

25. These issues are discussed in greater detail in Pritchard & Zywicki, supra note
13, at 477-89,

26. See GECFFREY BRENNAN & LOREN LOMASKY, DEMOCRACY AND DECISION
(1993); ANTHONY DOWNS, AN EcoNomMic THEORY OF DEMOCRACY 246 (1957); MANCUR
OLsON, THE RiSE AND DECLENE OF NATIONS 25-26 (1982). Of course, the problern of rational
ignorance will be compounded by the fact that special interests and politicians will have an
incentive to disseminate misinformation about the intent and consequences of govemment
poticy, thereby rajsing the costs of determining the truth about competing policies even more.
See Jonathan R. Macey, Public and Frivate Ordering and the Production of Legitimate and
lllegitimate Legal Rules, 82 CORNELL L. Rev. 1123, 1138 (1997).

27.  See Dwight R. Lee, Politics, Ideology, and the Power of Public Choice, 74 Va. L.
REv. 191, 195-97 (1988).

(199 2)8. See Barry Friedman, Dialogue and Judicial Review, 91 MicH. L. REv. 577, 633
1993).

29, See GorpDON TULLOCK, PRIVATE WANTS, PUBLIC MEANS 113 (1970); Donald J.

Boudreaux, Wes Your High-School Civics Teacher Right Afier Ail?, 1 Inpep, REv. 111

(1996).
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variety of issues, the problem of Arrow’s Theorem prevents any
logical aggregation of these disparate preferences inio a coherent
social ranking.*

I[I. THEPOLITICAL ECONOMY OF ENVIRONMENTAI REGULATION

The current regime can be understood as an implicit collusion of
several well organized, discrete, and powerful interests to act in ways
that use the political process to impose externalities on the public
through the political process and to transfer wealth to themselves. In
particular, this Arficle will focus on four such groups: (1) industry,
(2) environmental interest groups, (3) regulators and politicians, and
(4) lawyers. As will become evident, the traditional view of industry
opposition to regulation and a purported conflict among many of these
groups has been misunderstood. Instead, these groups share many
common goals, and their large overall gains explain why they
generally support the current system of complex, centralized,
command-and-control regulation. Thus, while there are conflicts
among these groups at the margins, they share a commitment to the
general approach of the current regime.

A.  Industry Beneficiaries: Regulation and Rent-Creation

The classic model of environmental regulation pits proregulatory
forces (such as the public, so-called “public interest” lawyers and
environmental groups, and government regulators) against
antiregulatory forces (such as polluting industry).*! In this model, the
final amount and type of regulation results from a compromise among
these clashing interests.

But this classic model of regulation ignores two important
complexities. First, it ignores that “industry”’ is not a homogeneous
term. While some industries may be imjured by regulation, other
industries in fact berefit from reguiation, at least relatively, and thus
will support regulatory initiatives. We can call these the “directly
benefited” industries. ‘Second, it ignores that government will have at
its disposal several alternative mechanisms for regulating the offensive
conduct. While regulated industries may be opposed to some forms of
regulation, other forms of regulation may actually be beneficial to the
regulated industry, or at least to some identifiable subset of firms
within that industry. Again, where the regulation transfers wealth to a

30. See generally KENNETH J. ARROW, SOCIAL CHOICE AND INDIVIDUAL VALUES
(1951). .
31. Seediscussion supra at notes 6-8 and accompanying text.
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given industry or to certain firms within that industry, those parties will
favor the regulation, not oppose it. We can call these the “indirectly
benefited” industries or firms.

1. Directly Benefited Industries

Industries which are directly benefited by regulation are those
which directly and foreseeably benefit from the imposition of the
regulation. Regulation can directly benefit an industry either by
increasing demand for the industry’s product or by restricting the entry
of competitors into that industry, thereby increasing the profits of
incumbent firms. An example of the latter type of regulation would be
the creation of barriers to eniry in a profession, such as requiring
passage of a state bar exam as a prerequisite to practicing law in that
state. While one could imagine similar de jure environmental
regulations which limit entry, they do not appear to be common.
Direct wealth transfers through increasing demand for an industry’s
product through environmental regulation, however, are ubiquitous.

Two obvious and well documented direct beneficiaries of
environmental regulation are the ethanol industry and the waste
treatment industry. The size of the wealth transfers to these industries
during the era of federal environmental regulation are staggering.

Consider the ethanol industry. For many years, the government
has encouraged ethanol use through a 5.4¢-per-gallon tax subsidy, a
subsidy which was recently extended through the year 2007. The
1990 amendments to the Clean Air Act added additional government
preferences designed to support the ethanol industry Far more
expensive than ordinary gasoline, the very existence of an ethanol
industry attests to the size of the direct transfers to particular industries
through environmental regulation® According to Jonathan Adler,
without subsidies, ethanol would cost at least a dollar more than
gasoline for the same energy equivalent® Likewise, gasohol would
cost ten to twenty cents more for the same energy equivalent
Indeed, some estimates conclude that producing ethanol uses more
energy than the final product generates.®® These calculations do not

32, See Jonathan H. Adler, Clean Fuels, Dirty Air, in ENVIRONMENTAL POLITICS:
PusLic Cosrs, PRIVATE REWARDS 19, 19-23 (Michael S. Greve & Fred L. Stnith, Jr., eds.
1992) [hereinafter Adler, Clean Fuels].

33. See id at 23; see also Jack Thompson, Does Ethanol Survive on Merits or
Money?, OMAHA WORLD-HERALD, June 17, 1998, at xx.

34. See Adler, Clean Fuels, supra note 32, at 23.

35. Seeid.

36. See Corn Fed Pork, BANGOR DAILY NEWS, Aug. 25, 1997, at xx.
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even include the increase in food prices that consumers have to pay to
compensate for the diversion of grain from food to fuel production.”

Perhaps these costs would be justified if increased use of ethanol
actually increased envirommental quality. But ethanol is not a
“cleaner” fuel than gasoline. Increased use of ethanol will simply
mject different but equally dangerous pollutants, such as carcinogenic
aldehydes, into the air we breathe® According to the Federal
Government’s General Accounting Office, the ethanol subsidy has
cost more than seven billion dollars since 1979 and has returned little
in the way of environmental benefits or reduced reliance on foreign
oil.”

" The waste industry is another direct beneficiary of the current
scheme of environmental regulation. Superfund illustrates the point.
Ostensibly designed to clean up toxic and other forms of hazardous
waste, from the beginning Superfund’s primary mission seems to have
been to enrich the hazardous waste industry and lawyers. As the initial
Superfund statute worked its way through Congress, votes for tougher
provisions were reflected in statistically significant gains in the value
of waste treatment company stocks.® As the statute became tougher,
the waste treatment industry became richer.

Companies engaged in the treatment of hazardous waste have
grown at phenomenal rates since the creation of Superfund in 1980.
One company grew into a 160 person firm in just four years. As Marc
Landy and Mary Hague observe, “[m]ost of this growth is atiributable
to siringent environmental regulations, and to Superfund in

37. ‘The Congressional Research Service has estimated that diverting enough grain to
produce enough ethanoi to substitute for a mere five percent of gasoline consumption would
increase food prices by $13 billion per year, or over two dollars per gallon of ethanol
produced. The study is cited in Robert C. Anderson et al, The Economics of Gasoline
Ethanol Blends, Research Study No. 45, at 48 (Washington, D.C.: American Petroleum
Institute, November 1988); see also Adler, Clean Fuels, supra note 32, at 23.

38. Because ethanol is more volatile than gasoline, it evaporates more quickly. Asa
result, widespread use of ethanol will increase evaporative hydrocarbon emissions
substantially, leading to increased urban smog. Moreover, because ethanol is water soluble
and cannot be transported via pipeline, most gasohol is produced by adding ethanol to
gasoline near the point of retail sale, a process known as splash blending. This too will
increase the problem of evaporative emissions. See Adler, Clean Fuels, supra note 32, at 23.

39. See Watchdog Attack on ADM Questions Ethanol Subsidy, CHEMICAL MARKET
REP., June 22, 1998, at 35. As will be discussed below, although ethanol generates no
benefits for the public in exchange for these costs, it is hugely beneficial to politicians of both
parties, especially presidential candidates seeking to curry favor with lowa’s farmers.

40. See Brett A. Dalton et al, The Political Production of Superfind: Some
Financial Market Results, 22. E. ECON. J. 75, 79-86 (1996). This empirical evidence also
tends to raise doubts about the claim that special interest theories “fail to account for
Superfind.” Christine Jolls et al., 4 Behavioral Approach to Law and Economics, 50 STAN.
L. Rev. 1471, 1520 (1998).
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particular.™!  As Chemical Week, a leading indusiry trade journal,
predicted in 1987, “there is httle doubt that the infiusion of new EPA
finding and changing regunlations will keep the hazardous waste
mana%czement action at near fever pitch during the next several years, at
least’

The influence of the hazardous waste lobby is manifest in
Superfund’s design, Superfund is primarily concemed with the
cleanup of hazardous waste sites, not with containment or disposal of
hazardous waste. If hazardous waste is contained, of course, then
there is nothing to clean up. As a result, the hazardous waste treatment
lobby has consistently obstructed efforts to limit the amount of
hazardous waste produced, such as encouraging conservation by
taxing the amount of waste produced or recycling certain substances
used in industrial production, such as oil and steel.” Similarly, the
hazardous waste treatment lobby has also sought fo expand the
number of sites designated as Superfund sites requiring cleanup and
has sought to ensure that the most expensive forms of cleanup be
required. A former EPA counsel summarized the waste industry’s
strategy: “They’re interesied in having a lot of waste designated as
hazardous so they can get rid of it.”**

The joint and several liability provisions of Superfund also
provide a disincentive for containment procedures. Joint and several
_liability imposes cleanup costs on all parties regardless of their
contribution to the problem. Thus, whereas a corporation bears the
full cost of containment efforts, it will likely bear only a fraction of the
cost for cleanup, externalizing the remaining costs on others.*

By mcreasing demand for the services of the ethanol and toxic
waste industries, ethanol subsidies and Superfund policies transfer
wealth directly to those industries. Moreover, these policies have only
limited beneficial impact for the environment. In the case of
Superfund, the lobbying pressures of the waste industry have helped to
perpetuaie an inefficient obsession with post-spillage cleanup, rather

41. Marc K. Landy & Mary Hague, The Coalition for Waste: Private Interests and
Superfind, in ENVIRONMENTAL PoLrtics: PUBLIC COSTS, PRIVATE REWARDS 67, 78 (Michael
8. Greve & Fred L. Smith Jr. eds., 1992).

42.  Regulating Small-Quantity Generators, CHEMICAL WK., Aug. 19, 1987, at 53.

43. SeeLandy & Hague, supranote 41, at 78-79.

44,  Peter Caronara, The Greening of Waste Management, AM. LAW., Dec. 1990, at 44
(referring to Waste Management, Inc., the nation’s largest waste disposal company).

45. See RICHARD EPSTEIN, SIMPLE RULES FOR A COMPLEX WORLD 296-97 (1995)
(“[A] party that reduces his pollutants by 99 percent receives virtually no benefit for his
labors, for he can still be held fully liable for the sins of countless others who co-inhabit the
same dumpsite.”); Robert W. McGee, Superfind: It's Time for Repeal dfter a Decade of
Failure, 12 UCLA J. ENVIL. L. & PoL'y 165, 175 (1998).
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than reduction in overall waste levels through taxes and recycling.

Other examples of interests lobbying for environmental regulations
that will directly benefit them could be cited.*®

2.  Indirectly Benefited Industries

Much environmental regulation does not appear to benefit certain
industries directly. Is it possible that environmental regulation could
actually benefit the industry regulated? Not only is it possible, but a
desire to benefit the industry, as parts of the industry, that is the subject
of regulation helps to explain the structure of environmental
regulation, and especially its reliance on centralized, command-and-
control regulations, as opposed to decentralized market, common law,
and incentive-based forms of pollution control.

a.  Regulation as Cartel-Creation

James M. Buchanan and Gordon Tullock’s unjustly neglected
article on the political economy of environmental regulation provides
insight into the ways in which certain types of environmental
regulation can be used to enrich the regulated industries.” Once it is
understood how environmental regulation can operate to iransfer
wealth to those regulated, it will become more evident why regulatory
initiatives generally follow inefficient, centralized, command-and-
control approaches, rather than more decentralized and flexible
approaches, such as taxes or tradable pollution permits. The paradox
is striking: while economists stress faxes and emissions fees,

46. See Jonathan H. Adler, Rent Seeking Behind the Green Curtain, REGULATION:
THE CATO REVIEW OF BUSINESS & GOVERNMENT, 1996 No. 4, at 26-27 [hereinafter Adler,
Rent-Seeking] (listing examples of special-interest environmental regulations).

47. See generally James M. Buchanan & Gerdon Tullock, Polluters” Profits and
Political Response: Direct Controls Versus Taxes, 65 AM. ECON. Rev. 139 (1975)
[hereinafter Buchenan & Tullock, Polluters’ Profits]. 1 say that their article is “neglected”
because a recent Westlaw search of law journals and periodicals revealed that Buchanan and
Tullock’s paper has only be cited a toial of 13 times in legal literature (two of which were in
previous articles of mine). Ignorance of Buchanan and Tuilock’s insight tay help to account
for the continued perception that regulated industries have nothing to gain and much to lose
from the imposition of environmental regulation. Professor Farber, for instance, has said that
the model rests on “dubious economics,” see Daniel A. Farber, Politics and Procedure in
Environmental Law, 8 J.L. ECON. & OrG. 59, 62 n4d (1992), but it is not clear whether he
was actually aware of Buchanan and Tullock’s paper at the time, as he does not cite it. Nor
does he cite Maloney and Mc¢Cormick’s later restaterment of the thesis. As a result, Farber
remains trapped in the mindset that environmental regulations impose costs on regulated
firms with no offsetting benefits.
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regulators generally prefer direct restrictions on pollution emissions or
the imposition of technological requirements.*®

Part of the reason for the prominence of direct regulation is that
the regulated industry may also prefer direct regulation.” Where
regulators charge a tax in proportion to the amount of pollution
created, or require a firm to buy the right to pollute through purchase
of tradable pollution permits, the cost of doing business will increase.
The polluter previously was entitled to use the environmental resource
for free; now it must pay for each unit of waste it creates, Afier this
reallocation of property rights, firms will minimize their use of these
inputs (the input being the right o pollute), just as they do with any
other resource that they must purchase, whether it be labor, capital, or
any other rights. While costs will increase, there will be a tendency
toward an equilibrium which will fully reflect the cost of this input
when used in connection with other inputs.®® Firms which fail to use
their pollution rights efficiently will be driven from the market by
firms that do. Pollution rights will tend to flow towards the firms and
industries that can use them most efficiently.”® Costs will be higher
and output lower, but a competitive outcome will be achieved and all
remaining producers will eam normal returns.*

Direct confrols, however, will reduce overall mdustry output,
thereby raising prices. If the marginal price increase that results from
the output restriction exceeds the marginal increase in cost from
regulation, especially if it makes the firm’s supply curve more
inelastic, then the regulated industry will be more profitable after the
imposition of the regulation than before.”* In short, the regulation will
effectively cartelize the industry, by artificially restricting output and
thereby raising prices.” This is not to say that all firms in a given

48, As Maloney and McCommick state the issue, “[tlhe maze of environmental
quality regulation is overwhelming and bears liitle resemblance to the efficiency criteria
proposed in the economics literature.” Michael T. Maloney & Robert E. McCormick, A
Positive Theory of Environmental Quality Regulation, 25 1.1.. & ECON. 99, 100 (1982).

49,  See Buchanan & Tullock, Polluters’ Profits, supranote 47, at 141,

50. Seeid. at 14042,

51. Because all that is being traded is the abstract right to pollute and pollution rights
to certain kinds of effluents are fungible, transaction costs will be low. This suggests that
pollution rights will eventually be held by the highest valued user. See generally R.H. Coase,
The Problem of Social Cost, 3 JL. & Econ. 1 (1960). Moreover, given the nature of the
rights at stake, there Is little reason to worry about income or wealth effects,

52, See Buchanan & Tullock, Polluters’ Profits, supra note 47, at 141-42; see also
YANDLE, COMMON SENSE, supra note 3, at 65-67.

53. See Maloney & McCormick, supra note 48, at 100-05, 122.

54. Sez Buchanan & Tullock, Polluters' Profits, supra note 47, at 142.
Environmental regulations are not the only type of regulations which can be used to raise
prices in an industry. See Pritchard & Zywicki, supra note 13, at 484-n.313 (discussing the
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industry will benefit or benefit equally, as the increase in cost may be
larger for some firms than others and may even drive some firms from
the market, especially where there are no limitations on entry. It does
suggest, however, that at least some firms within the industry will
benefit from this cartelizing effect.”

Empirical support for Buchanan and Tullock’s thesis has been
provided by Michael T. Maloney and Robert E. McCormick’s study of
OSHA'’s promulgation of cotton dust standards for textile mills and the
United States Supreme Court’s decision interpreting certain copper
smelting regulations that effectively limited entry of new smelting
plants.®* In both situations, the promulgation of tough regulations
increased costs and thereby reduced oufput. Despite this increase in
costs, the stock values of icumbent businesses also increased,
implying increased profits and price increases that exceeded the
increased costs.”” Similar forces may also account for the otherwise
puzzling decision of some automobile producers in 1980 to support
even stricter miles-per-gallon standards than Congress eventually
adopted.®® Presumably, for these manufacturers, the relative benefits
of regulation in raising prices cutweighed the direct complhance costs.

Of course, it will also be necessary to resirict eniry into the
industry so as to prevent the dissipation of these rents, but such entry
restrictions are routine. Environmental regulations commonly impose
stricter pollution control requirements on new firms than on existing
firms.® For example, the 1970 Clean Air Act and its amendments
imposed standards on existing pollution sources as a function of the
ambient air quality, while new firms had to meet the strictest standards

use of limitations on price advertising in 44 Liguormart, Inc. v. Rhode Island, 517 U.S. 484
(1996), as an instrument to maintain high prices in the Rhode Island liquor industry).

55.  See Maloney & McCommick, supra note 48, at 108.

56. Seeid. at 109-21.

57. Seeid. at 111-17. But see John S. Hughes et al., The Economic Consequences of
the OSHA Cotton Dust Standards: An Analysis of Stock Market Price Behavior, 29 JL. &
EcoN. 29, 58-59 (1986) (challenging Maloney and McCormick’s conclusions).

58. See Bmuce Yandle, Fuel Efficiency by Government Mandate: A Cost-Benefit
Analysis, 6 POL'Y ANALYSTS 291, 300 (1980).

59. See YANDLE, COMMON SENSE, supra note 3, at 65-66; Robert W. Hahn, The
Political Economy of Environmental Regulation: Towards a Unifying Framework, 65 PUB,
Croice 21, 27 (1990) [hereinafter Hahn, Political Economy] (“One persistent theme in
environmental regulation is that new sources of poilution get regulated more stringently than
existing sources.”); Keohane et al., supra note 4, at 314 (noting that “the required level of
pollution abatement has generally been far more stringent for new pollution sources than for
existing ones”); Maloney & McCormick, supra note 48, at 101,

HeinOnline -- 73 Tul. L. Rev. 862 1998-1999



1999] ENVIRONMENTAL REGULATION AND REFORM 863

regatdless of local air quality.® Robert Crandall cbserves that “federal
policy to promote nondegradation of air quality in regions where the
air is cleaner than national standards has a long history.™' The law
“heap[s]” requirements on those seeking permits that “can only be
described as baroque,” while remaining silent about existing sources.®
In short, “[e]ntry restrictions seem to pervade every aspect of this
regulatory process.”® Not only does this squash entry by new firms,
but it also discourages existing firms from replacing older, heavier
polluting plants with new, cleaner plants, thereby harming the
environment in the process.

Some barriers to eniry are de facto instead of de jure. Large up-
front investments in pollution abatement equipment raise the minimal
capital demands of doing business.®* Increasing capital requirements
tends to fall hardest on start-up businesses, thereby choking off
entreprenenrship and entry by new firms.*® This dampening of the
entrepreneurial market process harms consumers.*

These barriers to entry in a given industry are compounded by the
application of different rules to different regions of the country. Under
Prevention of Significant Deterioration (PSD) rules, established
heavily polluted regions of the country are held fo a lower standard of
ambient air quality than less developed regions of the couniry that lack
both industry and accompanying pollution. Cleaner but poorer regions
of the country would seem to be those most interested in aftracting
industrial development, as well as having the greatest room to allow
some amount of pollution in exchange for economic growth.” But
these are the regions of the country that were held to the highest
standards of air quality, and thus were disadvantaged in attracting new
industry from dirtier industrial areas. Indeed, Peter Pashigian’s study

60. See Robert W. Hahn & Roger G. Noll, Barriers to Implementing Tradable Air
Pollution Permits: Problems of Regulatory Interactions, 1 YALE J. REG. 63, 64 (1983)
[hereinafter Hahn & Noll, Tradable Air Pollution Permits); Keohane, supra note 4, at 315.

61. ROBERT W. CRANDALL, CONTROLLING INDUSTRIAL POLLUTION: THE ECONOMICS
AND PoLITICS OF CLEAN AIR 125 (1983).

62. Jd atl26

63. Maloney & McCormick, supra note 48, at 101.

64. See infra text accompanying notes 68-73.

65. See Thomas J. Dean & Robert L. Brown, Pollution Regulation as a Barrier fo
New Firm Entry: Initial Evidence and Implications for Future Research, 38 Acap. MGuT. J.
288, 299 (1995).

66. See id at 301 (“Because new entry is often associated with heightened
competition and the price and profit disciplining of markets, it appears that environmental
regulations may have the socially undesirable consequence of decreasing competition.”)
(citations omitted).

67. See Robert Quinn & Bruce Yandle, Expenditures on Air Pollution Control Under
Federal Regudation, 16 REV. REGIONAL STUD. 11 {1986).
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of this phenomenon in the 1977 Clear Air Act revealed that politicians
were driven more by the desire to protect home-state special interests
from competition from less developed areas of the country than by
environmental concerns.® Nationwide environmental regulation,
combined with PSD rules, enabled northern and urban areas to
improve their air quality, and stick other parts of the country with large
parts of the bill. Robert Crandall has also noticed that industrial
interests in northern states have deliberately used strict environmental
regulations to restrict the migration of industry to the southern and
western parts of the country.” As one scholar commented on this
phenomenon, “{cJommon sense suggests that dirtier regions would
have to clean up more. The statute required just the reverse.”” Quite
obviously, this further limits entry by destroying the incentive to move
to less developed regions where labor and other costs may be lower.”

b. Intraindustry Wealth Transfers

Moreover, the costs of complying with environmental regulations
will not fall equally on all producers in a given industry.” Command-
and-control regulations, such as requiring the installation of smoke
scrubbers or other fixed capital investments, cost approximately the
same regardless of the size of the firm installing it. Because the cost of
this investment is fixed, it will fall harder on small businesses than on
large businesses.” Because most paperwork and other regulatory
compliance measures are relatively constant costs, they will also fall

68. See generally B. Peter Pashigian, Environmental Regulation: Whose Self-
Interests Are Being Protected?, 23 ECON. INQUIRY 551 (1985).

69. See CRANDALL, supra note 61, at 110-30.

70.  YANDLE, COMMON SENSE, supra note 3, at 71,

71.  See Maloney & McCormick, supra note 48, at 101.

72.  Of course, the use of regulation as 2 mechanism for intraindustry wealth
allocations has a long pedigree. See, e.g., Donald J. Boudreaux et al., Antitrust Before the
Sherman Act, in THE CAUSES AND CONSEQUENCES OF ANTITRUST: THE PuBLiC CHOICE
PERSPECTIVE 255 (Fred S. McChesney & William F. Shughart, I eds. 1995) (describing use
of state “mini-Sherman Acts in 1880s to protect home state from out-of-state competitors);
Howard P. Marvel, Factory Regulation: A Reinterpretation of Early English Experience, 20
JL. & EcoN. 379 (1977) (arguing that the effect of the Factory Act of i833 was to
redistribute wealth from small, water-powered factories to large, steam-powered mills).

73. See WnLLIAM A. BrOCK & DaviD S. Evans, THE ECONOMICS OF SMALL
BUSINESSES: THEIR ROLE AND REGULATION Iv THE U.S, EconoMy 167-77 (1986); B. Peter
Pashigian, The Effect of Environmental Regulation on Optimal Plant Size and Factor Shares,
27 I.L. & Econ. 1, 4-5 (1984); Russell W. Pittman, Issue in Pollution Control: Interplant
Cost Differences and Economies of Scale, 57 Lanp Econ, 1, 13 (1981) {(concluding that
“[tlreatment requirements increase the minimum efficient size of plant, thus increasing
barriers o entry and exacerbating any lack of competition in the industry™).
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harder on small firms and dampen competition.” As compared to
small firms, large firms can also absorb the costs of the numerous
lawyers needed to weave their way through the regulatory and
litigation thicket.” Thus, not only may the benefits to some firms in
an industry come at the cost of other firms who are eliminated from
the industry, but the beneficiaries will tend to be large firms who can
absorb these costs more readily. By contrast, the losers generally will
be smaller firms. Thus, tradable permits or taxes linked to the amount
of waste generated will have a proportional effect between large and
small firms. Smaller firms will pollute less, therefore, they will not
have to make the same amount of up-front investment as a larger firm.
Superfund yet again provides an example of how this plays out in
practice.’”® Because of the joint and several liability provisions of
Superfund, it is virtually impossible for a firm to predict its potential
exposure in case of a lawsuit. A firm that only dumped a minuscule
amount of waste may be held liable to the same degree as one that
dumped a substantial amount. Private insurers have no rational basis
for estimating the risk faced by one particular firm, because that firm
may be found liable for the actions of other firms. Because liability
exposure has become impossible to predict, privately provided
environmental liability insurance has disappeared from the market.”
As aresult, chemical fiims must self-insure for environmental liability.
This provides several advantages for large firms relative to small

74. See Adler, Rent-Secking, supra note 46, at 28; Daniel F. Mclnnis, Ozone Layers
and Oligopoly Profits, in ENVIRONMENTAL POLITICS: PUBLIC COSTS, PRIVATE REWARDS 129,
148 (Michael S. Greve & Fred L. Smith, Jr. eds., 1992); see also BROCK & EVANS, supra note
73, At 167-77 (noting that costs of complying with and documnenting regulatory, compliance
has large fixed-cost component that is more costly to small businesses on a per-unit basis);
Phillip H. Bitnbaum, Political Strategies of Regulated Organizations as Functions of Context
and Fear, 6 STRATEGIC MGMT. J. 135, 138 (1985) (finding that regulatory compliance
requires specialized resources that large businesses can amnortize more easily than small
businesses); William A. Brock & David S. Evans, The Economics of Regulatory Tiering, 16
RAND J. EcON. 398, 399 (1985) {concluding that economies of compliance exist for some
regulatory requirements); Gerardo Rivera Ungson et al., The Effects of Regulatory Agencies
on Organizations in Wood Products and High Technology/Electronics Industries, 28 Acabp.,
MaMT. J. 426, 441 (1985) (same as Bimbaum). One recent study found that small
companies spend 80% more per employee in complying with federal regulation than do
larger firms. See Michael Selz, Costs of Complying with Federal Rules Weigh More Heavily
on Small Firms, WALL ST. J,, Nov. 1, 1995, at B2.

75. See B. Peter Pashigian, 4 Theory of Prevention and Legal Defense with an
Application to the Legal Costs of Companies, 25 J.L. & Econ. 247, 261-62 (1982) (noting
that larger companies spend proportionately less on legal services (as a percentage of sales)
than do small companies),

76. See Bruce Yandle, Taxation, Political Action, and Superfund, 8 Ca10 J. 751, 761
(1989) [hereinatter Yandle, Taxation].

77. See MArTIN T. KaromaN, CHEMICAL CATASTROPHES: REGULATING
ENVIRONMENTAL RISK THROUGH POLLUTION LIABILITY INSURANCE 83-85, 94-05 (1985).

HeinOnline -- 73 Tul. L. Rev. 865 1998-1999



866 TULANE LAW REVIEW [Vol. 73:845

finms. Liability is unrelated to firm size, but the ability to self-insure is
a function of firm size. Large firms have the ability to spread this
fixed cost over a larger output base, thus the costs of this self-insurance
are proportionally cheaper for them.

Various studies of the coal industry have illustrated the
intraindustry impact of regulation. Limitations on strip mining, for
instance, raise the relative costs of surface mining, thereby resulting in
a wealth transfer from surface mining interests to underground mining
interests. Thus, underground mining interests traditionally have been
strong supporters of strip-mining regulations.” Bruce Ackerman and
William Hassler’s classic study of the Clean Air Act amendments in
1977, Clean Coal, Dirty Air, reveals a similar intraindustry tension.”
They document the alliance between eastern-based coal producers and
United Mine Workers to protect the eastem coal industty. Because
eastern coal had a higher sulfur content than western coal, simply
mandating reductions in sulfur issuance would have led many plants to
substitute low-sulfir western eoal for high-sulfir eastern coal.®® The
aliance of eastern indusfry, eastermn labor, and eastern politicians
forced through a requirement that a// plants install expensive
scrubbers—regardless of whether the plant was buming “clean”
western coal for which scrubbers would have been unnecessary or
“dirty”” eastern coal.®! Not only did this impose large and unnecessary
costs on coal burning facilities, but the evidence has indicated that in
many ways these regulations actually harmed the environment.*? This
regulatory coalition of Midwestern and Appalachian utility and mining
elements was maintained during most of the 1980s through continuing
control over key congressional leadership positions and presidential
opposition to new environmental regulation.”

¢.  Dividing the Spoils: Labor Union Beneficiaries of
Regulation

The beneficiaries of this rent-seeking legislation are not limited
solely to industry itself. While environmental legislation can create
economic rents for various companies, the distribution of those rents
within the company is up for grabs. Thus, there is some evidence that

78.  See Joseph P. Kalt, The Costs and Benefits of Federal Regulation of Coal Strip
Mining, 23 NAT. RESOURCES J. 893, 906-08, 912 (1983).
79.  See Adler, Rent-Sceking, supra note 46, at 28-29.

80. Seeid
81. Seeid at29.
82. Seeid

83. See Joskow & Schmalensee, supra note 5, at 80.
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organized labor shares some of these rents with the benefited
corporations.* As Bruce Yandle observes:
If labor is organized in the polluting industries, unions may bargain for
higher wages to be paid from rents generated by regulatory-derived
output resfrictions.... Union leaders would support stricter
enforcement of standards so long as the gain in worker wages and total
dues was greater than the additional cost of bargaining.*

But because these rents are created by resirictions on output, this
windfall for organized labor comes at the expense of other workers
who lose their jobs or who are never hired in the first place. Labor
unions will also have an interest in improving the working conditions
of their members. One way to do this is to reduce the air poliution to
which those members are exposed. Under normal circumstances,
however, the acquisition of a benefit, such as improved working
conditions, would come only at the expense of reductions in salary or
other benefits, resulting in these workers having to internalize the full
costs of their preferences. Through use of political influence,
however, union workers can force the taxpayers to subsidize pollution
control devices, such as publicly owned treatment plants, thereby
externalizing some of the costs of improved working conditions on the
public.?* Empirical tests suggest that union members can indeed use
the public fisc to acquire private benefits of superior working
conditions and to externalize the costs on the public.*’

Labor unions also share with industry a desire to prevent entry
and fight regulatory reform. As noted above, businesses in the
established industrial areas of the country favor strict and unequal
environmental standards so as to prevent movement of industry to the
growing southern and western areas of the country. But these older,
industrialized areas of the country also tend to be the areas with the
greatest union activity. As a result, labor unions will share this desire
to use federal law as a mechanism to hmit the movement of jobs to the
south and west, where labor costs tend to be lower. Again, state and
local regulation will be unable to accomplish this end because it, by

84. ‘There is evidence in other areas of “rent-sharing” by unions through collective
bargaining with rent-eaming regulated firms. See, e.g., Nancy L. Rose, Labor Rent Sharing
and Regulation: Evidence from the Trucking Industry, 95 J. POL. ECON. 1146 (1987).

85. Bruce Yandle, Economic Agents and the Level of Pollution Control, 40 PUB.
CHoOICE 105, 107 (1983) fhereinafter Yandle, Economic Agenssj.

86. The federal government also provides large substdies to aid in the construction of
municipal waste treatment plants. See Hahn, Political Economy, supra note 59, at 21.

87. See Bruce Yandle, Unions and Environmental Regulation, 6 1. LaB. RES. 429,
431-33 (1985) fhereinafter Yandle, Unions].
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definition, requires the imposition of costs on other areas of the

country. Yandle writes:
The fact that environmental control eventually migrated from the state-
local leve] to the federal level suggests that some potential gainers or
losers were not satisfied with the mid-1960 resuit [prior to federal
regulation]. Firms could relocate and escape the conirol net. Unions
could lose members. ... By imposing uniform standards and levels of
enforcement across space, most of the principal rent-seeking groups
could gain*®

Organized labor also will favor command-and-control systems of
regulation. First, as with industry beneficiaries of the cartel-like
effects of command-and-control regulation, economic rents can be
generated only through oufputrestricting forms of regulation.
Emission permits and waste taxes will not have this effect, thus there
will be no economic rents to be shared among the various
constituencies.

Second, command-and-control regulations usually mandate
certain capital investments. More particularly, technology-based
command-and-control regulations require the installation of
nonproductive capital, in that it adds no value to the production
process.” In essence, command-and-control regulations act like a tax
on capital, inducing firms to substitute labor for capital at the margin.*
Market-based mechanisms will not have the same effect of inducing a
substitution of labor for capital. Again, empirical testing suggests that
this “labor substitution” effect helps to explain the prevalence of
command-and-confrol  regulation instead of market-based
mechanisms, as investments in pollution control technology tend to be
higher in areas of high vnion membership.”

d. Implications of Political Externalities

The failure fo recognize the existence of political externalities
plagnes legal scholarship on environmental law. Consider Daniel
Esty’s recent arficle arguing for continued centralization of
environmental regulation. Esty comrectly recognizes that some

pollution problems overlap jurisdictions; thus, arbitrary political
boundaries will not match up with the scale of the externality to be

88. Yandle, Economic Agents, supra note 85, at 108-09,
89. See Yandle, Unions, supra note 87, at 435 n.10.
90. Seeid. at435.

91 M
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regulated. As a result, he concludes, ““centralized” action is necessary
to cope with these problems.*

But this conclusion does not necessarily follow from the premise.
While Professor Esty recognizes the problems of interjurisdictional
spillover of pollution, he ignores the interjurisdictional spillover of
regulation-—namely, the application of inefficient regulation to those
who do not need it or want it* Federal political boundaries do not
match up any better with the scope of the externality than local and
state boundaries and may match significantly worse. Thus, “political
boundaries may be both more inclusive and more exclusive than the
group affected by the extemnality.”” Given that most pollution
problems are local or regional, not national problems,” the prevalence
of national regulation suggests that interest group dymamics, not
efficiency, are driving the choice of which jurisdiction has regulatory
authority.

Esty appears to be unaware of the abundant literature discussed
above that demonsirates the ways in which some areas of the country
use regulation to punish potential competitors from other regions of
the country. Federal or other centralized action gives political control
over to many people who are not affected by the externality in any real
way, thereby suggesting that the inefficiencies caused by
underrepresentation of third parties in the case of environmental
exiemalities is replaced by the overrepresentation of those same third
parties in the political process, thereby generating political

02. SeeEsty, supranote 6, at 614-23,

93. Heisnot alone in failing to account for this phenomenon. See Joshua D. Samoff,
The Confinuing Imperative (But Only from a Nailonal Perspective) for Federal
Environmental Protection, 7 DUKE ENVTL L. & Pov’y 225, 246-47, 266-68 (1997); Swire,
supra note 6, at 99-100 (“In the United States, given the difficulties that states face in
negotiating compacts to address pollution, the presence of interstate pollution argues for a
substantial federal role.”).

94. Zywicki, Unanimity-Reinforcing, supra note 3, at 986. Jonathan Macey and
Henry Butler refer to this normative principle of regulating externalities at the most local
practicable level as the “matching principle.” See Henry N. Butler & Jonathan R. Macey,
Externdlities and the Matching Principle: The Case for Reallocating Environmental
Regulatory Authority, YALEL. & PoL. REV./YALEJ. ONREG. 23, 25 (1996); Macey & Butler,
Federalism and the Environment, supra note 20,

95. See McGee, supra note 45, at 172-73 (noting that a GAO study involving
groundwater problems in fifteen states did not find a single case involving interstate
groundwater probleimns); Jonathan H. Adler, Note, The Green Aspects of Printz: The Revival
of Federalism and Its Implications for Environmental Law, 6 GEo. MAsoN L. Rev. 573, 628
{1998). These problems can be considered natural only if implausible assurnptions about
speculative “national values” are considered. This error is simply a variation on the existence
value fallacy. See infra note 99.
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externalities.”® Moreover, elevating the question to the federal level
will not necessarily lead to the inclusion of “more” voices than present
at the local level;”” it may simply lead to domination by different
voice.”® As ] wrote several years ago:

With respect to large-number externalities such as pollution, severing
the costs from the benefits of collective action suggests that one type of
inefficiency simply may replace another. Separating influence over
results from the costs of those results means that the original
underrepresentation of third parties to the externality is replaced by an
ability of those only tangentially linked to the matter to dominate the
decision process. For example, third parties may vote for siricter
po]lution regulation when they are hardly affected by the pollution
souree in question, but feel none of the costs of the action, such as the
loss of jobs.”

96. It should also be mentioned that the common law provides one institutional
remedy that potentially avoids the problem of inconsistencies in the overlap between
arbitrary political jurisdictions and the scope of the environmental externality. In the
commnon law, the judge can draw the boundary of the lawsuit to cover all of those affected by
the externality, and only those affected by the externality, regardless of political boundaries.
By having the flexibility to match the boundarjes of the lawsuit to the boundaries of the
environmental extemality, common law judges can avoid the twin problems of
overrepresentation and undemepresentation of third parties. See Zywicki, Unanimity-
Reinforcing, supra note 3, at 990.

97. This appears fo be the premise of Samoff’s argument that national political
processes can do a superior job of aggregating individual preferences than local govemments
See Samoff, supra note 93, at 243-48.

98. See Todd J. Zy\wclu Senators and Special Interesis: A Public Choice Analysis
of the Seventeenth Amendment, 73 OR. L. REV. 1007 (1994) [hereinafter Zywicki, Senafors];
see also Clayton P. Gillette, The Exercise of Trumps By Deceniralized Governnents, 83 VA.
L. REv. 1347, 1404 (1997). As an example, Elliott, Ackerman, and Millian argue that the
impetus of the Motor Vehicle Pollution Control Act of 1965 was for the auto industry and the
soft coal indusiry to influence the federal government to preempt stricter pollution controls
that were emerging on the state level. See Elliott et al., supra note 6, at 326.

99, Zywicki, Unanimiiy-Reinforcing, supra note 3, at 986. In fact, this seems to be
exactly what Esty has in mind, by his observation that “Americans who will never visit
Yellowstone National Park value its preservation.” Esty, supra note 6, at 640. Without a
consideration of how this “‘value” is to be accurately calculated and accurately weighed in the
legal system, however, this observation is nonsensical. Americans value a lot of different and
often mutually contradiciory things. For instance, they value both spotted owls and
reasonably priced lumber. People undoubtedly draw benefits from the knowledge that hearty
lumberjacks are hard at work taming the frontier, rather than sitting around unemployed, even
though they have never seen a lurmberjack except on ESPN (and now ESPN2). As one
commentator observes, “personally, I like strip mines,” P.J. O’ROURKE, ALL THE TROUBLE IN
THE WORLD: THE LIGHTER SIDE OF OVERPQPULATION, FAMINE, ECOLOGICAL DISASTER,
ETHNIC HATRED, PLAGUE, AND POVERTY 182 (1994), presumably because the “failure to
develop surface reserves can impose psychic costs on individuals who have tastes for the
existence of a developed, industrial environment.” Joseph P. Kalt, The Costs and Benefits of
Federal Regulation of Coal Strip Mining, 23 NAT. RESOURCES J. 8§93, §95 (1983). It is only
by being forced actually to choose among these competing uses—to “put their money where
their mouth is"~—that people’s real preferences can be determined. As Thomas Sowell states
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Given Esty’s failure to consider the problem of political
externalities, it should not be surprising that in the end he suggests that
it would be appropriate to concentrate authority in even more
centralized bodies—those with an international scope.'® In so doing,
he fails to realize that exacily the same problems of political
externalities arise again on the intemational stage, only this time the
gains to special inferests from capturing the levers of power to transfer
wealth to themselves is potentially even greater because it becomes
impossible to escape the grasp of inefficient regulation.' For
example, the EPA estimates that the phase-out of production of
chloroflourocarbons (CFCs) mandaied by the Monireal Protocol on
Substances that Deplete the Ozone Layer will have cartel-like effects
that will create a windfall profit to American producers of $1.8 billion
to $7.2 billion by the end of the century.'” Moreover, American
producers are also the likely beneficiaries of a move toward CFC
replacements, as they hold most of the world’s patents on potential
CFC substitutes and have a substantial headstart on research for
replacements.!” Among these firms, the largest producers of CFCs
(DuPont and Imperial Chemical Induostries) will benefit to a

the problem, “I might think that, if faced with the stark prospect of bankruptcy, I would rather
s¢ll my antomobile than my fumniture, or sacrifice the refrigerator rather than the stove, but
unless and until such a moment comes, I will never know even my own trade-offs, much less
anybody else’s.” THOMAS SOWELL, KNOWLEDGE AND DECISIONS 218 (1980). James
Buchanan similarly notes that until someone is actually confronted with the choice among
competing options, any estimate of competing values is “almost wholly arbitrary.” JAMES M.
BucHANAN, COST AND CHOICE: AN INQUIRY IN EcoNOMIC THEORY 71-72 (1969). The use of
the existence value concept is discussed in Donald J. Boudreaux et al., The Existence Value
Fallacy (unpublished manuscript on file with author), Moreover, as noted above,
majoritarian political processes are an extremely ciude mechanism for measuring social
preferences. Esty cannot be seriously suggesting that 2 weak and intermittent positive
valuation for the punty of particular environmental resources should count equally against
intense preferences of others to use those resources for economic ends or competing
environmental ends, such as bird hunting versus bird waiching. Nonetheless, majontarian
voting gives each of these individuals an equal say in the decision of how to use that
resource.

100. See Esty, supra note 6, at 643-47,

101, See, eg, MICHAEL E. PORTER, THE COMPETITIVE ADVANTAGE OF NATIONS
(1990).

102. See Protection of Stratospheric Atmosphere, 53 Fed. Reg. 30,604, 30,606 (1988)
(codified at 7 C.ER. pt. 82). This is because while the Montreal Protocol placed limits on the
future production of CFCs, it did almost nothing to reduce demand for CFCs. See Mclnnis,
supranote 74, at 146, 147,

103. See Mclnnis, sipra note 74, at 148,
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disproportionate degree as they are also the frontrunners in the race to
develop CFC substitutes.'™

DuPont’s favorable response to CFC regulation suggests another
fruitful area for the strategic use of regulation. Firms can create new
compliance technologies before the enactment of domestic or
intermational legislation and tien proceed to encourage regulations that
employ the developed technology to create entry barriers.'” This
strategy will often meet with great success. As one commentator has
observed, “[c]lompanies that spot what society wants have an
opportunity for innovation. . .. Once they have done so, government
1s likely to raise standards . ... When this happens, the innovative
company acquires a protected market, hedged mn by environmental
standards that it can mest, but its competitors cannot.”'®® This
leverage is even greater because once new technology is created, the
“Best Available Technology” requirement of environmental law
creates a built-in ratchet that makes it easy to raise the standards to the
new level.

The recent Kyoto Protocol reflects many of the same interest
group pressures. As Bruce Yandle observes, “The Kyoto Protocol
creates a new and enhanced stage upon which nations, groups, and
companies can pursue their special interests. The treaty opens up
opportunities for favor-seeking that were previously closed.”” In
particular, the Kyoto Protocol will transfer wealth from coal-dependent
industries and countries to those who have adopted alternative energy
sources. Thus, it is not surprising that producers of alternative fuels
have endorsed the Kyoto Protocol.'®

Two additional examples will suffice to explain how regulation
can be used strategically. The 1970 Clean Air Act amendments
required that automobiles reduce pollution emissions by ninety percent
within five years. It turns out that Ford Motor Company had a great
technological lead in developing pollution control technology, and thus
was able to reach the goals much easier than other companies.'” As a

104. See Kenneth A. Oye & James H. Maxwell, Self-Interest and Envirommental
Management, in LOCAL COMMONS AND GLOBAL INTERDEPENDENCE: HETEROGENEITY AND
COGPERATION IN Two DOMAINS 191, 198 (Robert O. Keohane & Elinor Ostrom eds., 1995).

105. See Dean & Brown, supra note 65, at 300.

106. Frances Caimcross, UNCED, Environmentalism and Beyond, 27 CoLum. J.
WORLD Bus. 12, 16 (1992).

107. Bruce Yandle, Bootleggers, Baptists, and Global Warming, PERC POL’Y SERIES,
Nov. 1995, at 2.

108. Seeid at8.

109, See Intemational Harvester Co. V. Ruckelshaus, 478 F.2d 615, 363-38 (D.C. Cir.
1973) (describing these facts).
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result, Ford was benefited by the new regulation at the expense of
other manufacturers.

Nor is the phenomenon of technology-inducing regulauon
uniquely American. Take the example of Henkel, a German detergent
manufacturer. Henkel informed the German govermment that it had
developed a detergent ingredient that reduced phosphates by fifty
percent and then built a plant to produce it""° The government
predictably responded by requiring that all detergent phosphates be
reduced by fifty percent, providing a windfall to Henkel who had
already created the production capacity to meet the new regulations.'"!
In short, international lawmaking encounters similar problems to
domestic lawmaking.

e. A Story of Spoited Owls

Bruce Yandle provides a striking anecdotal example of how
environmental regulation can be used to dampen competition and raise
prices for those in a regulated industry.'” Yaodle reports that
Weyerheuser actually hired wildhife biologists to look for spotted
owls—on non-Weyerheuser-owned federal lands.' At that time, laws
protecting spotted owl habitat had forced Weyerheuser to curtail
logging on 320,000 acres of land. Although a seemingly large amount
of land to place off-limits, it is a small sacrifice when it is recognized
that restrictions were also placed on over five million acres of federal
land making it off-limits to loggers as well'"* As expected, taking
these federal trees out of circulation caused lamber prices to go
“through the roof ™Y As the Wall Street Journal summarized the
benefit to Weyerheuser of spotted owl protections, “[o]wl-driven
profits enabled the company to earn $86.6 million in the first quarter
[of 1992), up 81% from a year earlier”’'® Thus, even though
Weyerheuser was unable to log on 320,000 acres of its own land, this
sacrifice was more than offset by the overall effect of the logging
restrictions on the market as a whole."” By 1995, the reduction of

110. See Scoit Barreit, Strategy and the Environment, 27 COLUM. J. WORLD Bus, 202,
206 (15992),

111, Seeid, at 203, 206,

112. See YANDLE, COMMON SENSE, supra note 3, at 74.

113. Seeid.

114, Seeid.

i15. Seeid

116. Hd. (quoting the Wall Street Journal’s report on these statistics).

117. As Yandle further notes, President Clinton’s “timber summit” which was
conducted shortly after he took office, led to further restrictions on lumber harvesting. Far
from “deal[ing] a blow” to the lumber industry, as some papers reported, financial markets
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supply in the timber market caused by federal protection of spotted
owls had reduced the supply of timber to the point where profits were
up forty-three percent—essentially doubling the value of the
corporations’ private timber holdings.'"® But, of course, this positive
effect on timber indusiry profits was not uniform: “But what enriched
some large corporations crippled smaller, independent mills that
depended on federal logs. In the end, the larger corporations not only
saw their private holdings double in value, they also lost many of their
smaller competitors.”® Of course, consumers also lost, as these
logging restrictions added approximately $300 to the price of a
$100,000 house.”

In short, the assumption of a “conflict” between industry and the
public is fictional. Industry, or at least some members of industry, are
often the beneficiaries of the proposed regulation. This helps to
explain the seeming perversities of the current environmental
regulatory environment.

B.  Environmental Interest Groups

Environmental interest groups also are both direct and indirect
beneficiaries of the current command-and-control regime. They
benefit directly by the prominent role that they play m the current
regulatory and litigation-based system of environmental protection, a
role that would be reduced by a movement to more decentralized
market-based forms of confrol. They also benefit indirectly by the
opportunity to share in the rents created for industry by command-and-
confrol regulatory systems. Thus, rather than being unbiased
advocates of the public inferest, environmentai interest groups are
riven with conflicts of interest that lead them unerringly to support
centralized command-and-control methods of pollution control. In
addition, they stand by this orientation even when it has negative
consequences fo the environment when compared to more efficient
regulatory mechanisms.

responded by driving up the stock values of paper and lumber companies in anticipation of
lower harvests and thus, higher lumber and paper prices. See YANDLE, COMMON SENSE,
supranote 3, at 74.

118. See Dale A. Oesterle, Public Land: How Much is Enough?, 23 EcoLogy L.Q.
521,526 (1996).

119. M.

120. Seeid. at 530 & n.50.
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1. Direct Benefits of Command-and-Control Regulation: Agenda
Control )

The environmental lobby has a strong stake in the current
regulatory system, in that the command-and-confrol regime gives it
massive control over the creation, implementation, and enforcement of
environmental laws and regulation. The prominence of
environmentalists in the current system would seem to create a self-
evident conflict of interest with respect to their receptivity to
decentralized and incentive-based systems that would reduce their
influence over policy.'”!

The importance of environmental lobbyists in the legislative and
regulatory process cedes to them a degree of control unmatched in
almost any other area of politics.'”” They maintain almost a complete
stranglehold on the flow of information to politicians and regulators.”
They also play an important role in generating legislative proposals
and drafting statutory language.’” Given their inherent tendency to
favor comumand-and-control strategies over decentralized, incentive-
based strategies,' this control over legislation effectively allows them
to block more efficient forms of regulation. Indeed, they have the
power to stop all forms of regulatory reform with which they disagree,
even preventing them from reaching the floor of Congress.”® Through
the ruthless enforcement of their party line, they play a pronounced
role in making or breaking the careers of individual politicians.'*’

This disproportionate control over the legislative process is
backed up by an equally prominent role in the implementation process.

121. Despite this obvious conflict of interest Farber seems to believe that the interests
of environmental lobbyists are aligned with the public, and he further seems to believe that
this disproportionately large role for environmental lobbyists in policymaking is justified as a
normative matter. ‘Thus, he seems unconcemed about the massive powers given fo
environmental lobbyists under the current regime. See Farber, supra note 47, at 71-75; see
also Daniel A. Farber & Philip P. Frickey, Public Choice Revisited, 96 MicH. L. Rev. 1715,
1742 (1998) (arguing that environmental groups help to overcome the transaction costs and
free-rider barriers to environmental legislation).

122, Casual empiricism suggests that the AARP may have a comparable stranglehold
on Social Security, Medicare, and other elderly issues, while teachers® unions do on
education issues, but few other areas are so dominated by particular interest groups.

123, See Farber, supra note 47, at 70-71. Farber notes that this stranglehold on
Efonmtion gives environmental lobbyists “important influence in the legislative process.”

at 72,

124. Seeid, at71.

125, Seeinfra notes 134-150 and accompanying text.

126. JONATHAN ADLER, ENVIRONMENTALISM AT THE CROSSROADS: GREEN ACTIVISM
IN AMERICA, at xvi-xvii (describing efforts by environmental lobbyists to kill regulatory
reform following 1994 elections) [hereinafter ADLER, CROSSROADS].

127. See Farber, supranote 47, at 71.
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As Farber notes, environmental activists play a “crucial part” in
enforcing environmental law.'*® e writes:

Since early in the emergence of modern environmental law, these
groups have been the major sources of litigation on behalf of
environmental quality. The major national groups, most notably the
Sierra Club and Natural Resources Defense Council, have participated
in scores of major suits against EPA. and other government agencies
such as the Inierior Department. Even a cursory study of
environmental law reveals their pivotal role in shaping judicial
decisions. They have also made effective use of litigation and other
procedural delays to stall adverse agency action. Congress allowed
them to pursue private enforcement actions as a substitute for agency
enforcement. Moreover, environmental statutes typically allow citizens
to sue violators for injunctions and civil penalties, and to collect
attorney’s fees if they prevail. These citizen suit provisions deliberately
encourage environmental litigants fo supplement govemment
enforcement activities.'”

In addition, many members of the Clinton Administration’s
environmental policy team were lifted from the leadership ranks of
environmental interest groups.”® Given the obvious conflicts of
interest that environmental lobbyists face in deciding when to litigate,
Professor Farber is remarkably sanguine (and seemingly enthusiastic)
about the vast powers given to unaccountable environmental activists
to enforce command-and-confrol regulations. Indeed, he describes
with approval the pivotal role of environmental Ltigation in the
destruction of the policies of James Watt, former Secretary of the
Interior Department under President Reagan.””' “Frequently, litigation
would both delay a project and publicize opposition to Watt’s position,
accompanied by loud protest from congressional leaders,” Farber
writes.'”>  “Ultimately, even when the environmental suit was
unsuccessful on the meérits, Congress either blocked the action through
the appropriations process (avoiding the possibility of a veto), or

128. Seeid at72-73,79.

129. Id. at72-73 (citations omitted).

130. ADLER, CROSSROADS, supra note 126, at 65-70.

131. See id at 73. To be fair, Fatber does not explicitly state that the role of
environmental groups in legislation and enforcement is favorable. Nonetheless, it is evident
that he believes it to be the case, as he repeatedly extols the virtues of environmental interest
groups in solving free-rider problems among the public and in offsetiing “industry interests™
in the legislative process, see il at 78-79, and that monitoring and litigation by
environmental groups is necessary to prevent agency “shirking” from legislative directives.
See id. at 75; see also Farber & Frickey, supra note 121, at 1742.

132. Farber, supra note 47, at 73.
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exerted enough oversight pressure to force Watt to back down.”*
Few other interest groups have sufficient power over the federal
govemment single-handedly to obstruct policy implementation on a
massive scale and eventually to drive a duly appointed cabinet officer
from. power, as environmental interest groups did with James Watt.
Nonetheless, Farber’s greatest concern is not that environmental
groups have too much power over the implementation of
environmental law, but that recent Supreme Court decisions have
limited the standing of environmental interest groups to bring suits to
enforce environmental laws and regulations, thereby reducing their
power."*

In contrast to all of this, there is little benefit to environmental
organizations from accepting something like an emission righis
scheme, or taxing the amount of pollution created. These regimes are
largely self-executing and self-enforcing, resting on decentralized,
market-based decisionmaking. As a result, these regimes would
reduce the prominence of environmental groups in controlling
information, punishing politicians, writing legislation, and enforcing
regulations through litigation.®* As Michael Greve has commmented:

A self-enforcing regulatory system that mimicked market incentives
would make advocacy groups superfluous, at least with respect to the
enforcement process; a coercive and lifigious regulatory system makes
them essential. This may help explain why environmental groups have
been so slow and reluctant to endorse more flexible regulatory schemes
even when such schemes would demonstrably result in greater
environmental gains,'*®

The conflicts of interest of environmental interest groups is
evident in their continued enthusiasm for command-and-control forms
of regulation, even where command-and-control schemes conflict with
environmental goals. Thus, they have favored higher restrictions on
new sources, even where this deters the replacement of old, polluting
plants with new, cleaner plants.””” They have supported smoke-stack

133. Jd Of course, environmental interest groups also found ready allies with
members of the Interior Department, who also opposed Watt for political and ideological
reasons. See TOM BETHELL, THE NOBLEST TRIUMPH: PROPERTY AND PROSPERITY THROUGH
THE AGES 273 (1998).

134, See Farber, supra note 47, at 75-78.

135, It is no response to say that they do not “trust” politicians and regulators to look
out for their interesis in the environment, as General Motors could make the identical
argument,

136. Michael S. Greve, fntroduction: Environmental Politics Without Romance, in
ENVIRONMENTAL POLITICS: PUBLIC COSTS, PRIVATE REWARDS 1, 8 (Michael S. Greve & Fred
L. Smith, Jr. eds., 1992) (hereinafter Greve, Environmental Politics].

137. See supra notes 59-71 and accompanying text.
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scrubbers for coal, even though this has undermined the incentives to
switch to cleaner coal.’™ They have also supported contirmed
subsidies for recreational use of public lands, despite the
environmental damage caused by these uses.””” The priorities of
environmental activists and their attitude toward more efficient
pollution control mechanisms is further illustrated by their opposition
to “waste-end” taxes in the 1986 Superfund debate. One proposal
raised at that time was to tax the actual amount of waste produced,
thereby creating an incentive fo produce less waste. Remarkably,
environmental activists opposed this recommendation—precisely
because it would lead to less waste!'® Less waste would mean less
revenue for the fund which pays for Superfund cleanup. Of course,
their calculus is comrect when measured toward the long-terin goal of
cleanup of abandoned sites. Nonetheless it is “striking” that they were
“willing to sacrifice an opportunity to encourage [source reduction] for
the much less clear-cut benefit of spending more money on abandoned
sites.”**! Similarly, environmentalists strenunously object to the use of
containment strategies instead of cleanup, even where containment
would have a large positive marginal impact by allowing treatment on
far more sides.? Needless to say, the adherence of environmentalists
to a firm “cleanup” position found them fighting side-by-side with the
waste treatment industry.

Environmentalists also favor the current regime which centralizes
power in Washington, D.C. As noted above, moving the locus of
regulation from local action to federal action does not increase the
number of voices heard and considered in policymaking. It simply
changes the voices that are dominant.  Most professional
environmental groups have only a weak grass-roots foundation.'” As
aresult, they favor moving the locus of decisionmaking authority from
local action to federal action, where they have highly sophisticated
lobbying apparatuses headquartered in Washington."* Indeed, it was
the failure of earlier environmentalists to build localized, grass-roots
support for their programs that led them to view action by the federal
government as a mechanism to end-run the process of localized
consensus-building."® Once again, environmentalists have found

138. See supra notes 72-75 and accompanying text.

139. See infra notes 186-192 and accompanying text.

140. See Landy & Hague, supra note 41, at 74.

141. Id. at74-75.

142. M.

143. See id. at 76; ADLER, CROSSROADS, supra note 126, at 109-10.
144. See Oesterle, supra note 118, at 552-53.

145. Seeid at 552.
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receptive ears in federal bureaucrats and eastern politicians who use
federal Iand policy for their personal and political benefit.'*®

But it is not just politicians who pay the price when they cross the
dominant national enviromnental interest groups. Consider the fate of
the Quincy Library Group, an informal group formed by local
environmentalists in Quincy, California, a northern California logging
area.'” After a fractious fifteen-year debate over logging, all of the
interested parties finally reached a mutually agreeable compromise,
only to see it vetoed by national interest groups. The national interest
groups attempted to strong-arm the local group to make changes to
their plan before the national environmental groups would support
it."”® Then, when members of the Quincy Library Group proposed
legislation implementing their agreement, the “national groups stepped
up their attacks,” and to date have been successful in killing the
legislation.'® Needless to say, “[m]any local groups regard national
organizations as more interested in protecting [the national lobbyists]

turf than in achieving solutions that advance conservation,”"

2. Indirect Benefits of Command-and-Control: Rent-Sharing

Ungquestionably, most environmental interest groups are animated
by a sense of protecting the environment. But in order to do this
effectively and to sustain the large number of people on the payrolls of
environmentalist organizations, they need money. They also seek to
maximize their membership base to increase their raw political clout,
as well as seek to enhance their prestige in the policy arena.’ Often a
compromise will be reached where environmental activists can form
an alliance with various industries to support their projects, thereby
furthering all of the various parties’ goals simultaneously. In other
cases, however, such a compromise will not be available—and
environmental activists’ desire for environmental protection will often
clash with their desire for funds, prestige, and policy influence.
Moreover, it is evident that the notion of environmental interest groups
as “public interest” groups is somewhat naive; environmental activists
represent the interests of themselves and their members, and it is

146. Seeid. at 552-53.

147. The discussion of the Quincy Library Group is drawn from Charles C. Mann &
Mark L. Plummer, Grass-Roors Seeds of Compromise, WasH. Post, Oct. 11, 1998, at C3.

148. Seeid.

149, Hd

150. Jd.; see also Tim Fitzgerald, The Quincy Library Affair, 16 PERC Rep. 1 (Mar.
1998).

151. See Keohane et al., supra note 4, at 333,
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purely serendipitous if their private interests overlap with those of the
public.

The key variable for understanding the methods of environmental
interest groups is that, like private firms, they produce certain outputs.
Their “output” is cleaner air and water."*> Their sole input to produce
this output is in the form of political lobbying and litigation. The
implications of this simple fact are huge: environmentalists can pursue
environmental purity without having to worry at all about the
offsetting economic costs of their agenda.'”® In short, through the
political process they are able to externalize onto producers and the
public the entire amount of the production of the goods they desire.
There is no incentive for them to consider the costs that they are
imposling on other parties, because they bear practically none of those
costs.’™

This means that environmentalists should be indifferent in
choosing among different competing means to accomplish the ends of
environmental purity. So given a goal of reducing air pollution by say
ten percent, environmentalists will be indifferent as to whether that
goal is accomplished through efficient means (such as tradable
pollution permits) or inefficient means (such as command-and-control
mandates). Because the costs of the inefficient form of regulation are
spread across all consumers in the economy, individual
" environmentalists bear a trivial amount of the costs of choosing
inefficient means instead of efficient ones. This indifference as fo
means gives environmental groups great flexibility, making them an
ideal coalition partner for other inferest groups that benefit from
environmental regulation. For instance, imagine an environmentalist
choosing between two regimes for reducing air pollution: tradable
permits or comunand-and-control technology. Assuming that the

152. This may be an unduly favorable characterization of the “outputs” of
environmental lobbying groups. In practice, an “output” such as “clean air” may be too
intangible to measure, especially for donors. Thus, their real output actually may be rules
and regulations as an end in themselves, as evidence of influence and success. Moreover,
environmental inierest groups rarely celebrate good environmental news. I thank Jonathan
Adler for sugpgesting this point to me. 1If true, it exacerbates the problems identified in the
text.

153. This also means that environmental activists have no way of measuring the
relative prices of their inputs and outputs. Thus, they will monomaniacally pursue ever-
cleaner air and water, even beyond the point where it would be economically optimal. For
normal economic goods, of course, rising marginal cost and falling marginal benefit curves
would signal to the producer the point a8 which resources should be freed up to be used in
more economically valuable alternative uses.

154. Moreover, because of their relative affluence, environmental activists will tend to
be less concemned about the costs of environmental regulation, as many of them are relatively
income inelastic. See discussion inffa at notes 190-193 and accompanying text.
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overall amount of pollution is the same under  either regime,
environmentalists will be largely indifferent,'>

But industry will not be indifferent between these two systems.
As discussed earlier, command-and-control regulation raises the
prospect of reduced output, increased profits, and economic rents to
members of the industry through a cartelization effect. Tradable
permits, however, will simply raise costs and dissipate economic rents.
The command-and-control scheme raises the possibility of gains to
trade between the benefited industry and environmental groups. Given
the indifference of environmental groups beiween the alternative
schemes, it is a simple application of economic logic to predict that the
industry can buy the support of environmentalists for the command-
and-contro]l scheme. Simply by sharing with environmentalists some
of the economic rents generated by the command-and-control regime,
the benefited corporations can gain the political support of
environmental groups and the public relations benefits of the green
cloak. Under this scheme, both industry and environmentalists win.
Under a permit system, by confrast, no economic rents are generated,
thus there is no “surplus” to be shared between industry and
environmental lobbyists. Under a permit system, only the dispersed
public benefits.

But if environmental lobbyists were primarily concemed about
the end of pollution abatement, they would be indifferent about the
means. Indeed, in their roles as consumers they would be expected to
have a mild preference for more efficient over less efficient means of
control. But environmental lobbying groups have proven themselves
not to be indifferent between the two approaches. With a lone
exception, environmental activists consistentfly have favored
command-and-control methods of pollution control over incentive-
based mechanisms.'*® While other explanations may be available for
this preference, it is also consistent with the view that rent-receiving
firms are buying the support of environmental lobbyists for rent-
generating legislation.

155. Of course, they would likely have a slight preference for the more efficient
system as a result of their marginal interest in lower prices as a consumer, but this interest is
negligible,

156. The lone exception has been the Environmental Defense Fund (EDF). In part,
the EDF’s decision was probably motivated by an entreprenenrial desire to distinguish itself
from other environmental groups and to increase its influence over the political process as a
result. During the Reagan years, this calculation appears to have been correct. See ADLER,
CROSSROADS, supra note 126, at xx (showing that EDF’s willingness to embrace market-
based refc)mns on this point appears to be an anomaly, as EDF generally still favors regulatory
strategies),
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The gains to trade between environmental lobbyists and industry
interest groups are even more striking when considering the ways in
which federal environmental law is used to redistribute wealth across
the country. Thus, incumbent indusiries in polluted areas of the -
couniry agree with environmentalists that developing areas of the
country should be subject to more stringent nondegradation
regulations than older areas of the country. Environmentalists want to
preserve the environmental purity of these areas and established
industry wants to preveni the establishment of new industry in those
areas of the country. The gains to trade in this situation are obvious.
Similarly, environmental lobbyists, the waste treatment indusfry, and
lawyers will often find common ground in pushing for increased
cleanup of Superfund sites.

The presence of these “gains to trade” politics may explain the
otherwise puzzling financial support of industry for environmental
interest groups.'”” For instance, in recent years members of the waste
treatment industry have pumped hundreds of thousands of dollars into
the coffers of various environmental advocacy groups, including the
National Audubon Society and the National Wildlife Federation.”®
Indeed, the Sierra Club has recognized that “the commercial waste
industry has an interest in improving regulations sufficiently to drive
mom-and-pop operations out of business.™* Of course, the waste
treatment industry also is aware of these potential gains to trade.!® Oil
companies, including Atlantic Richfield and Chevron, contribute to
environmental groups such as the National Audubon Society, who
lobby to restrict opening new areas for drilling,'" thereby keeping new
supplies off the market. As these examples illustrate, there are ample
gains to frade between environmentalists and polluting industries, and
they are usually exploited.

157. A detailed examination of the corporate-environmental interest relationship is
provided in ADLER, CROSSROADS, supra note 126, at 85-107.

158. See AUSTIN FULX & STUART NOLAN, PATTERNS OF CORPORATE PHILANTHROPY:
GIVING IN THE CLINTON ERA 137 (1997); Landy & Hague, supra note 41, at 80.

159. ADLER, CROSSROADS, supra note 126, at 97 (quoting Blakeman Early of the
Sierra Club).

160. See id at 97 (quoting William Y. Brown, former director of environmental affairs
for Waste Managemenf, Inc. (now WMX Technologies) observing, “we’re in a position to
benefit from the same direct objectives that fenvironmental interest groups] are pursuing . . . .
Stricter legislation is environmentally good and it also helps our business.”).

161. See FULK & NOLAN, supra note 158, at 137.
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3. Environmental Lobbyists and Lawyers

The shared financial interests of environmentalists and lawyers in
the status quo is even more transparent. Almost every federal
environmental statute contains a so-called “citizen suit” provision
allowing “any citizen” or “any person’” to sue private parties for
noncompliance with the statute. Under these statutes, no harm to any
particular plaintiff needs to be shown.'™ All that is necessary is to
show a technical violation of the statute.'® Citizen suit provisions
allow private citizens to step into the government’s shoes and to act as
“private attorneys general,” unconstrained by the usual restraints of
balancing competing priorities in enforcement.® And while these
provisions contemplate grassroots “citizen suits,” in practice these
suits are brought almost exclusively by environmental advocacy
groups, such as the Siema Club Legal Defense Fund or the Natural
Resources Defense Counsel.'®® Indeed, through strategic use of citizen
suit provisions, these and other environmental advocacy groups have
been able to establish an ongoing program of hitigation, using the
attorneys’ fees recovered in one case to bankroll future cases.!®
Moreover, evidence suggests that the decision by these groups
regarding how to allocate their litigation resources is driven more by
the cost of the action, the ease of victory, and the likely payoff, rather
than the severity of the harm or an absence of public enforcement.'®’
As Greve notes,

The fact that fransfer payments to environmental organizations
constitute the overwhelming portion of seitlements of Clean Water Act
citizen suits might lead one to suspect that the pattern and scope of
private enforcement are determined rot, as intended, by its expected
public benefits, but rather by the enforcers’ expected rewards or, more
precisely, the ‘spread’ between the costs and the benefits of
enforcement o the enforcer. A closer examination of the Clean Water
Act enforcement campaign shows this suspicion to be correct.!®

162. Michael S. Greve, Private Enforcement, Private Rewards: How Environmental
Suits Became an Entitlement Program, in ENVIRONMENTAL PoLITICS: PUBLIC COSTS,
PrRIVATE REWARDS 1035, 105-06 (Michael S. Greve & Fred L. Smith, Jr. eds, 1990)
[hereinafier Greve, Private Enforcement].

163. Seecid.

164. Seeid.

165, Seeid at 107,

166. See Spence, supra note 1, at 168 (noting that citizen suits have “raised significant
revenues” for environmental organizations).

167. See Greve, Private Enforcement, supra note 162, at 109,

168. Id at110-11.
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As a result, professional environmental litigants have focused
primarily on litigation under the Clean Water Act, which contains the
required criteria. Clean Water Act suits are usually settled, with the
plaintiff group recovering attorneys’ fees.'® In practice, however,
environmental groups are usvally compensated according to the going
rates of private attorneys, rather than their actual costs.'™ As a result,
they routinely recover significantly more than their actual costs,
meaning that “litigation is potentially a profit-making activity.™"!
Moreover, most settlements provide for the payment of certain
“credits” or “mitigation” programs such as the establishment of
environmental education programs, Unsurprisingly, environmental
groups are usually the recipients of many of these payments, some of
which exceed one million dollars in a single case.'” This combination
of easy wvictory, overcompensatory attorneys’ fees, and windfall
“credit” program payments has created a potent revenue source for
environmental organizations.

The “fee seeking” nature of suits brought by activist
environmental groups is illustrated by their almost complete focus on
private defendants. Although municipalities violate their permits with
greater frequency than private parties, between 1984 and 1988
environmental activist groups filed more than six times as many
notices to sue against private industry than against governmental
entities.'”” By contrast, individuals and nonprofessional groups sued
governmental entities with the same frequency as private defendants.
Moreover, many of these suits against private industry were for
technical violations of permits, actions which bestowed no identifiable
environmental benefits."™ In short, many actions simply redistributed
wealth from private defendants to professional advocacy groups,
which used that money to fund similar suits against other private

. 169, Greve identifies several reasons for the desirability of Clean Water Act (CWA)
suits, including the detailed nature of the permits required under the CWA and the ease of
discovering violations of the permit requirements. As Greve notes, “It takes less than one
day for environmental organizations to train student volunteers to scan these records and
identify infractions.” Zd. at 109. Thus, it is easy to establish Hability, and no actual harm to
any individual needs to be established. Under the CWA, litigants also can enforce the fines
provisions of the CWA, thereby holding powerful leverage for settlement. See id. Under
many other statutes, private plaintiffs can only seek injunctive relief. See id.

170. See Blum v. Stenson, 465 U.S. 886, 892-96 (1984); ADLER, CROSSROADS, supra
note 126, at 45.

171. Farber, supra note 47, at 74 n.22.

172. See Greve, Private Enforcement, supra note 162, at 110.

173. Seeid. at 111.

174, Seeid.
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defendants, in an endiess cycle of litigation that produces few, if any,
environmental benefits.

The precccupation of environmental groups with the financial
aspect of litigation, rather than the environmental benefits generated, is
gvidenced in their response to the Supreme Coust’s decision last year
in Steel Co. v. Citizens for a Better Environment.)” In that case, the
Chicago Steel and Pickling Company had failed to file certain forms
required by the Emergency Planning and Community Right-To-Know
Act of 1986 (Act).’™ There was no allegation that any harm had been
cansed to any party from the failure to file these forms. As required by
the Act, Citizens for a Better Environment (CBE) notified Chicago
Steel of its intent to sue for the permit violations and then sued after
waiting the statutorily mandated sixty-day period.'” During that sixty-
day period, however, Chicago Steel managed to file all of the overdue
forms with the relevant agencies.'”® As a result, Chicago Steel was
fully in compliance when CBE actually filed the suit.

Nonetheless, CBE pressed forward with its suit, secking civil
fines on behalf of the government for the period of noncompliance,
and attorneys’ fees for itself.'” The Supreme Court dismissed the suit,
concluding that CBE did not have standing to sue because there was
no continuing violation at the time of the suit that would warrant
injunctive relief'® The Court also found CBE to lack authorization to
enforce the public fines provisions.'® Because it had no underlying
substantive claim, CBE was not entitled to bring suit for the attorneys’
fees alone. As Justice Scalia characterized the situation, “{CBE] finds
itself, in other words, impaled upon the horns of a dilemma: for the
expenses to be reimbursable under the statute, they must be costs of
litigation; but reimbursement of the costs of litigation cannot alone
support standing,™ %

One would think that environmental groups would be
undisturbed by the Supreme Court’s decision. After all, no actual
harm resulted from Chicago Steel’s failure to file the required permits,
and at the time of the suit they were in compliance with the statute.
No harm, no foul, right? Wrong—environmental advocacy groups felt
themselves gored by the very homs of the dilemma that Justice Scalia

175. 118 8, Ct. 1003 (1998).
176. Seeid. at 1009,

177. Seeid.

178. Seeid.

179, Seeid at 1008-09, 1018-19,
180, Seeid, at 1019-20,

181. Seeid

182. Id at1019.
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mentioned. One would think that they would redirect their efforts
towards secking out actual environmental harms, rather than technical
violations of permits. Wrong again. Instead, CBE’s attorney James D.
Brusslan resolved, “We’re looking at statutes where we believe there is
no possible chance companies can come into compliance within the
sixty-day period: statutes like the Clean Water Act, which they can be
violating for years, and there’s no way they can come into complete
compliance by the time we file suit”'® In other words, CBE will
redirect its efforts towards cases where they can be assured of
recovering attorneys’ fees—regardless of the actual environmental
harm involved.

Environmental activists also benefit from the adoption of the
“technology forcing” elements of command-and-control approaches.
These “technology forcing” requirements are almost uniformly
unrealistic in their goals and ofien defrimental to the environment
generally.'®  Nonetheless, they serve the goals of individual
Congressmen and environmental groups. Individual Congressmen can
claim credit for establishing ambitious environmental goals, and then
delegate to administrative agencies the burden of figuring out how to
meet those unrealistic goals. Once the inevitable failure resuits,
Congressmen can criticize those same administrators for a failure to
achieve the goals, or alternatively, for imposing “unreasonable”
sanctions on private industry in the attempt to reach those goals.'**

But environmentalists gain from this practice as well. The failure
to meet these technology enforcing deadlines makes for easily proven
lawsuits. Again, there is no harm to the public from the failure to
reach an arbitrary deadline by failing to invent a cost-effective
technology that does not exist. And even though environmental
groups have filed few suits to compel the government to enforce
deadlines, the specter of missed deadlines provides a potent rhetorical
tool to point to government failure fo take adequate steps to enforce
existing environmental laws.

4. Backpackers and Recreational Cost Externalization

Finally, environmental lobbyists benefit directly by the massive
subsidy created by the current regime for environmental recreation and

183, Lisa Stein, Enviro Ruling Limits Suits by Citizens, NAT’L L.J., Aug, 10, 1998, at
B1,B2.

184, See R. Shep Melnick, Pollution Deadlines and the Coalition for Failure, in
ENVIRONMENTAL POLITICS: PUBLIC COSTS, PRIVATE REWARDS 89, 89-90 (Michael S. Greve &
Fred L. Smith Jr. eds., 1992).

185. Seeid. at97.
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tourism. Charging below-market rates for recreational uses resvlisin a
subsidy of millions of dollars per year to these users. The Burean of
Land Management (BLM) estimated in 1988 that recreational users,
who pay less than $2 million in user charges on BLM land, cost the
BLM $125 million.'*® Although the Forest Service lost $88 million on
timbering activities in 1997, this amount is dwarfed by its loss of $162
million on recreational activities.'”” This massive subsidy for
recreational users has resulted in overuse of park lands by recreational
users, thereby creating new problems of pollution and environmental
damage.'®®

Moreover, recreational users tend to be primarily wealthy and
upper-middle class users; thus, this subsidy goes to those who need it
least.'™ As Kalt wryly notes, “The caricatures of environmentalists as
well-educated and wealthy, and outdoor recreationalists as Winnebago
owners and back-to-the-earth college-aged offspring of well-to-do
families are inaccurate, but not terribly so.”®® Indeed, much of the
cost of environmental regulation is borne disproportionately by lower-
income families, and the benefits accme to upper-income individuals.
Demand for electricity usage, for instance, tends to be highly income
inelastic.””’ Thus, to the extent that strip mining regulations raise the
cost of coal or drilling regulations raise the cost of oil, the cost of these
regulations impacts lower-income families harder than other income
groups. In his 1983 article on strip mining regulations, Joseph Kalt
estimated that the impact of sirip mining regulations was to transfer
$288.6 million per year on individuals to upper-income land owners,
stockholders, and coal miners, while imposing a loss of $399.1 million
per year on individuals at the Jower end of the income scale.'?

The result of this disproportionate distribution is that
environmentalists are provided with the amenities that they desire, but
are able to use the political system to externalize the costs on others.
Often this subsidy runs from lower-income Americans to upper-
income environunentalists. Moving to a market-based system would
likely force environmentalists to pay market rates for their use of these

186. See Oesterle, supra note 118, at 548,

187. See H. Sterling Bumett, States Save Trees and Make a Profit, BNVESTOR’S BUS.
Dawwy, Aug. 13, 1998, at A28.

188. See Qesterle, supra note 118, at 548.

189. See WILLIAM TUCKER, PROGRESS AND PRIVILEGE: AMERICA IN THE AGE OF
ENMVIRONMENTALISM 48 (1982); Kalt, supra note 78, at 909; William Tucker,
Environmentalisin: The Newest Toryism, 14 POL’Y REv. 141 (1980).

190. Kalt, supra note 78, at 909,

191. Seeid. at 908.

192, Seeid. at 909.
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valuable resources. Little wonder that they too favor the current
system of environmental regulation.

C. Politicians and Regulators
1. Personal Benefits to Politicians and Regulators

Politicians and regulators have their own interests as well. In
particular, politicians seek reelection, and the fame, power, and money
that accompanies a long and successful political career.'® In order to
be reelected, politicians need campaign contributions and political
support. Those who are not seeking reelection may instead be secking
higher office, such as Congressmen and Senators who set their sights
on the White House. They too need money and support. Indeed, the
desire of Senator Muskie to make a forceful statement on a national
policy issue as part of his 1972 presidential campaign, and President
Nixon’s vigorous response to fry fo stop Muskie’s capture of the issue,
largely explains the swift migration of environmental regulation from
the state to the federal level under the Clean Air Act of 1970."* Given
this theory, it should be recognized that all of the arguments about
“spillover externalities,” regulation efficiencies, or other arguments
advanced to support vigorous federal regulation of predominantly
local problems are merely post hoc rationalizations for policies which
resulted in large part from the inframural struggle between Muskie and
Nixon in the 1972 presidential campaign.” The explanation for the
federalization of environmental law lies not in theories of efficient
regulation of externalities, but in presidential power politics.

Politicians will also have inherent conflicts of interest in selecting
the means for camrying out regulation. Superfund provides an
example. The underlying problem at Love Canal was that the land
was owned by the Niagara Falls Board of Education, which had
bought the land under the threat of condemnation proceedings.’®
Because the Board was immune ffom suit, the victims in Love Canal
were unable to compel it to clean up the contamination and fo pay
damages for harm. Rather than taking the direct route of waiving
sovereign immunity and allowing suits in cases such as this, politicians

193. See Keohane et al., supra note 4, at 333 (describing elements of the utility
function for the average legisiator).

194. See Elliott et al., supra note 6, at 334-36.

195, See. e.g., Kirsten H. Engel, State Environmental Standard-Setting: Is There a
“Race” and Is It “Tb the Boriom™?, 48 HASTINGS L.J. 271, 285-87 (1997); Samoff, supra
note 93, at 266-67 (arguing that interjurisdictional spillovers provide an argument for national
environmental regulatory policy).

196. See YANDLE, COMMON SENSE, supra note 3, at 79.
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created Superfund. Waiving sovereign immunity would have required
politicians to pay out government money to clean up toxic wastes,
money that politicians would prefer to spend on other projects.
Superfund, by contrast, piles all of the responsibility on private parties.
Similarly, although the Department of Defense alone generates more
hazardous waste than the largest five chemical companies combined, it
is rarely asked fo pay anything at all towards cleaning up the wastes it
has generated.'”” Moreover, as discussed above, Superfund’s initial
design seems only loosely linked to environmental protection, but
seems closely linked to enriching the waste treatment industry, among
others.

Superfund also illustrates the way in which politicians serve as
political entrepreneurs, creating a political issue and then taking the
lead in coalescing interest groups around that issue.® A measured
response to Superfund would have involved an examination of the
underlying cause of the Love Canal debacle and the most direct means
to remedy the situation. But instead, politicians whipped up public
hysteria about toxic waste, which they then tumed to their own
advantage and the advantage of favored interest groups. The events at
Love Canal may have created the timing for something like
Superfund, but the actual structure of Superfund has operated from the
beginning primarily to enrich the waste treatment industry, lawyers,
and politicians. Stated more bluntly, it is possible to imagine
Superfund being enacted without Love Canal; it is more difficult to
imagine Superfuind being enacted without the support and the
enrichment of the waste freatment industry, lawyers, and politicians.

Superfund, of course, is not a unique episode of political
entrepreneurs seizing or even creating perceived crises that they then
offer to solve through increased regulation. Government actors
routinely manipulate public opinion to justify increased federal power
and increased budgets. Recent episodes might include the health care
“crisis,” the “epidemic™ of black church bumings, the “alar scare,” and
the ongoing baitle over unproven human contributions to global
warming. In each of these situations, government has asserted the
presence of a fictional or unproven danger which can only be solved
by aggressive government action. Rarely does government respond to
a purported crisis by taking a hands-off policy.

197. See McGee, supra note 45, at 176,

198, See Jonathan R. Macey, Public Choice and the Law, in 3 THE NEW PALGRAVE
DIcTIONARY OF EconNOMICS AND THE Law 171, 174 (Peter Newman ed., 1998) (discussing
political entrepreneurship).
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At this point, rational ignorance rears its head yet again. Given
that politicians and regulators are actively asserting the presence of a
crisis and the urgent need for government action to respond fo it, the
average rationally ignorant voter lacks the time and resources to
attempt to see behind this self-serving rhetoric and determine whether
it is true, partly true, or even completely fabricated. Even if the voter
turns out to be incorrect about the threat, individual voters will rarely
learn of the error and will suffer a trivial amount of the costs from the
error.”® Where a voter has no incentive or reasonable ability to
ascertain the truth of certain statements, individual preferences for
government action are likely to be highly malleable and
manipulable**

Once in office, politicians gamer direct benefits from speaking
and appearance honoraria and expenses-paid junkets to posh locales.””
On top of these direct payments, private interests also supply generous
in-kind benefits, such as celebrity appearances, private planes, and
meeting facilities.? Much of the day-to-day currency of political
influence includes meals at gourmet restaurants, rounds of golf, gifis,
and entertainment.”® Indeed, many of these benefits now trickle down
to Congressional staffers, who actually carry out many of the functions
nominally performed by Congressmen.”*!

Bureaucrats seek Iarger budgets and greater power for
themselves.*” In order to sustain large payrolls and expansive powers,
the EPA must actually be doing something. An EPA that simply
oversaw the implementation of cornmon law and market remedies
would be a humble and limited EPA. On the other hand, an EPA that

199. See Gary S. Becker, A Theory of Competition Among Pressure Groups for
Political Influence, 98 Q.J. ECON. 371, 392 (1983).

200. See id; see also Bryan Caplan, The Logic of Collective Belief (George Mason
University Dep’t Econ. Jan. 1999) (unpublished manuscript on file with author) (arguing that
marginal cost of holding incorrect political views is zero because of no private benefit from
being correct).

201. See FRED 8. MCCHESNEY, MONEY FOR NOTHING: PoLmiciaNs, RENT
EXTRACTION, AND POLITICAL EXTORTION 50-51 (1997) [hereinafter McCHESNEY, MONEY
FOR NOTHING].

202. Seeid. at51.

203. See Franklin G. Mixon, Jr. et al., Rent Seeking and Hidden In-Kind Resource
Distortion: Some Empirical Evidence, 78 PUB. CROICE 171, 172 (1994).

204. See MCCHESNEY, MONEY FOR NOTHING, supra note 201, at 52-53. One study
estimates that politicians retain about five percent of the wealth they transfer. See John D.
Jackson et al., Instant Winners: Legal Change in Transition and the Diffusion of State
Lotteries, 80 Pu. CHOICE 245 (1994).

205. See generally WiLLIAM A, NISKANEN, JR., BUREAUCRACY AND REPRESENTATIVE
GOVERNMENT (1971) (discussing general characteristics of bureaus and setting forth a model
of bureau budget and output behavior).
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relentlessly seeks to expand its authority and is engaged in an ongoing
review of existing and potential technologies, reconsidering and
rewriting existing regulations in light of changing technology and
market conditions, is a much more powerful and lucrative agency.
From 1970 to 1994, EPA staff increased four-fold and its budget
increased from $205 million in 1970 to over $4 billion in 1992,
measured in current year dollars.?® By 1997, its budget was listed as
$7 billion and it employed over 19,000 people®” As Robert Hahn
notes, “EPA recognizes [that] the key to its continued growth lies in
expanding the list of environmental issues that need attention, and
writing regulations in such a way as to provide a greater need for
EPA’s services.™ An EPA scientist similarly observes, “At EPA,
we’re not paid not to find risks.”™ Forest Service and Bureau of Land
Management administrators face similar incentives to increase the size
of their administrative budgets for logging and grazing programs.®'®
As the humorist P.J. O’Rourke observes, “Govermment is not in the
business of producing results. Govemment is in the business of
producing government: passing laws, changing rules, setting up
bureaucracies.”?"!

The relentless “mission creep” of the EPA may be best
exemplified by its belief this year that regulation of cigarette smoking
and so-called second hand smoke fell within its mission. Although a
federal district judge eventually disagreed with the EPA’s assertion of
authority, EPA’s belief that cigarette smoking fell under its jurisdiction
and its vitrolic response to the judge’s decision illustrates the
unceasing march of bureaucrats to expand their power and budgets.??
As Hahn observes, inifiaiives such as this antismoking initiative do
almost nothing to improve health or the environment, but are
“consistent with the interest of the bureaucracy in expanding its
influence over corporations and the lives of ordinary individuals.”?"
The EPA has also taken aggressive steps to regulate in the name of

206. See Hahn, Environmental Policy, supra note 1, at 327.

207. See Pranay Gupte & Bonner R. Cohen, Carol Browner, Master of Mission Creep,
ForsEs, Oct. 20, 1997, at 173.

208. Hahn, Environmental Policy, supra note 1, at 327.

209. Gupte & Cohen, supra note 207, at 173.

210. See CHARLES F. WILKINSON, CROSSING THE NEXT MERIDIAN: LAND, WATER,
AND THE FUTURE OF THE WEST 169 (1992); Qesterle, supra note 118, at 534; RANDAL
O'TooLE, REFORMING THE FOREST SERVICE 11-39 (1988).

211. O’ROURKE, supra note 99, at 199.

212. See Flue-Cured Tobacco Coop. Stabilization Corp. v. EPA, 4 E Supp. 2d 435,
465-66 (M.D.N.C. 1998).

213. Hahn, Environmental Policy, supra note 1, at 327,
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“environmental justice,” another assertion of power which would seem
to have little to do with a reasonable understanding of EPA’s power.

The EPA’s debacle in Times Beach, Missouri, provides an
especially poignant reminder of the way in which environmental
regulators use their power for their own personal convenience”* In
1982, the government evacuated 2,232 people from their homes in
Times Beach because the soil contained traces of dioxin. The EPA
bought all the property for $33 million and prepared for cleanup. It
also induced Syntex, the company supposedly responsible for the
dioxin contamination, o sign a consent decree promising to pay for
the cleanup, estimated to cost as much as $200 million.

Shortly after demolition of the town’s buildings began, however,
it was determined that the dioxin findings had been based on faulty
methodology and that the low incidence of dioxin did not actually
pose a significant health threat—"certainly not enough to tear down a
town or evacuate its inhabitants’?'* Remarkably, government
regulators did not view this finding as good news. Instead, it was
decided that the cleanup must proceed anyway, “because,” in the
words of a CDC official, “we’ve got the public so riled up.”?'® Of
course, Syntex was still required to pay for the now unnecessary costs
of cleanup. As McGee observes, “In other words, the company that
was responsible for this ‘nonhazard’ had to continue to foot the bill for
an wnnecessary cleanup just because some government officials
wanted to avoid a public backlash for needlessly evicting more than
2000 people from their homes.?"” It hardly needs to be said that
government regulators probably would not have been so sanguine
about these unnecessary cleanup costs had they not been able to
externalize the costs of their mistake on a private corporation.

When their authority is challenged, regulators strike back to
protect their turf. Following the Republican capture of Congress in
1994, some Republicans threatened to cut EPA’s funding. In response,
the EPA took a number of steps which did litile to advance
environmental safety but did much to protect its power and budget.
Thus, for instance, the EPA joined hands with the national Parent
Teachers Association (PTA) to thwart efforts to cut EPA’s budget?'®
Forbes magazine reported that, “[a]t [that] time an internal EPA memo
noted: “The PTA could become a major ally for the Agency in

214. The following discussion is taken from McGee, supra note 45, at 171-72.
215, Id at172. -
216. Id )

217.

218. See Gupte & Cohen, supra note 207, at 173.
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preventing Congress from slashing our budget.”?** EPA also issued
instructions to field officers to use any congressional connections that
they had to fight proposed legislation that would have reduced EPA
finding®  Because this latter instruction was advanced and
disseminated using government resources and govermnment time, it
blatantly violated federal law limiting the use of government resources
for lobbying purposes.!

Moreover, many regulators are drawn to their positions by a
sense of mission” Given the intensity of concems in recent years
over a perceived despoliation of the enviromment, such “true
believers” are especially prevalent in environmental regulatory
agencies. Because they personally need not consider the costs of such
regulations, and are isolated from the need to consider the trade-off
between environmental purify and other social goals, such as
economic development, those passionately committed to the
environmentalist canse will find ample room to indulge their personal
preferences for environmental purity. Indeed it is apparent that the
environment is an issue where politicians’ ideologies matter (as
opposed to, pure pocketbook issues, such as quotas on sugar imports).
Moreover, there is evidence that politicians actually use their powerful
influence over policymaking to indulge their personal and ideological
environmental preferences, even when their views differ from those of
their constituents and the public.?

219. [Id. (citation omitted).

220. Seeid.

221, Seeid.

222. See Hahn & Stavins, supra note 4, at 35 1. 186 (noting that “people in [regulatory]
offices tend to ‘self-select’ on the basis of their commitment to federal regulation of industrial
activity, Thus, their intcrests and policy preferences tend to coincide with those of
mainstream environmental lobbying groups.”); Richard L. Stroup & Jane S. Shaw,
Environmental Harms jrom Federal Government Policy, in TAKING THE ENVIRONMENT
SerrousLy 51, 61-62 (Roger E. Meiners & Bruce Yandle eds., 1993); see alse DANEL H.
HENNING & WILLIAM R, MANGUN, MANAGING THE ENVIRONMENTAL CRISIS: INCORPORATING
COMPETING VALUES IN NATURAL RESOURCE ADMINISTRATION 59-60 (1989); Walter A.
Rosenbanm, The Bureaucracy and Environmental Policy, in ENVIRONMENTAL POLITICS AND
PoLicY: THEORIES AND EVIDENCE 212, 235 (James P. Lester ed., 1989).

223, See Kalt, supra note 78, at 912; Joseph P. Kalt & Mark A. Zupan, Capture and
Ideology in the Economic Theory of Politics, 74 AM. EcON. Rev. 279 (1984). Political
ideology can be understood, in part, as a consumption good that politicians indulge in at the
public’s expense. See Joseph P. Kalt & Mark A. Zupan, The Apparent Ideological Behavior
of Legislators: Testing for Principal-Agent Slack in Political Institutions, 33 I L. & ECON.
103, 104-07 (1990).
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2. Political Benefits of Environmental Regulation

The era of the federal regulator has proven to be a tremendous
boon for politicians. Most obviously, selling environmental
regulations that benefit discrete parties can be a lucrative source of
campaign fundraising. For example, just since 1988, Archer Daniels
Midland (ADM), the primary beneficiary of ethanol subsidies and pro-
ethanol regulations, contributed more than $3 million in “soft money”
contributions to the Republican and Democratic parties combined.”*
During approximately the same period, ADM contributed $1.2 million
directly to specific candidates. Of course, this total investment is quite
small when weighed against the fact that Congress’s decision to extend
ethanol’s tax subsidy to the year 2007 is worth $3.8 billion to the
ethanol industry.

The interests of regulators and legislators in sustaining demand
for their services may also explain the complexity and detailed
specifications of current command-and-control approaches. Creating
detailed and complex statutes means that the rules provided will
become obsolete more quickly, thereby requiring subsequent rewriting
by legislators and regulators.” Reliance on command-and-control
regulations will reinforce this bias by adding technological
obsolescence and advancement to that of the rules itself. For instance,
if regulations mandate the use of particular pollution filtering devices,
these yules will have to be rewritten every time a new device comes
onto the market.??® Each technological advancement will set in motion
a conflict among numerous special interests, some seeking to preserve
the status quo and others seeking that the government mandate use of
the new technology. Government legislators and regulators are central
to this process of rewriting command-and-control rules.

Command-and-conirol rules also give politicians greater confrol
over the distributive consequences of law. Under decentralized
market-based regimes, politicians quickly lose control over the
activities of private firms. Thus, for instance, under a tradable permit
scheme, a business might have the incentive to close down a local
plant and move it to another area where pollution rights are not so

224, The figures reported in this paragraph were compiled by Common Cause and
reported, among other places, in CHEMICAL MARKET REP., June 22, 1998, at 35.

225, See Zywicki, Unanimity-Reinforcing, supra note 3, at 997-99, 1014.

226. See Hahn & Noll, Tradable Air Pollution Permits, supra note 60, at 65 (“With
source-specific regulation, every new abatement technology and every mew source must
obtain specific regulatory approval.”).
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expensive.” While this result would increase efficiency, a politician
is more likely to be concerned about protecting the interests of her
specific constituents.”® Specific command-and-control regulations
will also tie the hands of suybsequent regulators who may seek to
implement the law according to different distributional goals from the
congressmen who wrote the regulations.® Thus, to the extent that the
intent of regulation is to redistribute wealth to particular interest
groups, command-and-control regulations aid politicians in carrying
out these legislative contracts. This reduces the uncertainty of the
stream of rents that will be forthcoming under the legislative coniract,
thereby increasing the price that the politician can charge for her
services.”°

The interests of regulators also helps to explain the fransition in
recent decades from “industry-specific” regulation to “function-
specific” regulation.®® As compared to industry-specific regulation,
function-specific regulation permits expansion and separation of
regulatory markets, which increase the power of regulators.

Industry-specific regulation is exemplified by the Interstate
Commerce Commission, established to regulate a specific industry, the
railroad industry. The CAB and FCC are also examples of industry-
specific regnlation. By definition, the reach of such a regulatory body-
is limited to the industry it was established to regulate and its
customers, placing inherent limitations on the power of regulators.”?
Moreover, the bargaining befween the regulator and the regulated
parties under an industry-specific regime is characterized by bilateral
monopoly, thereby limiting the amount of wealth that the regulator can
extract and complicating the bargaining process.”

Function-specific regulation, however, is not subject to such
limitations. “Function-specific” regulation is defined with reference to
the regulatory body’s scope and function. Thus, the authority of the

227. See Robert W. Hahn & Roger G. Noll, Environmental Markets in the Year 2000,
3 J. Rusk UNCERTAINTY 351, 358 (1990).

228. See Kenneth A. Shepsle & Bany R. Weingast, Political Solutions to Market
Problems, 78 Am. POL. SCL REv. 417, 418-20 (1984).

229. See Keohane et al., supra note 4, at 361,

230. See Zywicki, Senators, supra note 98, at 1026-28.

231. See Bruce Yandle & Elizabeth Young, Regulating the Function, Not the Industry,
51 PuB. CHOICE 59, 59 (1986). The interests of regulators is noticeably absent from the
theory of statutory evolution advanced by Elliott, Ackerman, and Millian. See Elliott et al.,
supranote 6, at 314-15. Professor Farber also seems to have misunderstood this point in his
assertion that the broad scope of environmental regulation tends to undermine the public
choice model of environmental regulation. See Farber, supra note 47, at 62.

232. See Yandle & Young, supra note 231, at 62-63.

233, Seeid. at62.
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EPA, OSHA, and EEO cuts across industry boundaries, focusing
instead on the function of the regulatory body®* It significantly
increases the regulators® scope of action and increases the number of
interest groups under their control. “In a sense,” write Yandle and
Young,
function-specific regulation allows an expansion and diversification of
the market for regulation. By adopting function regulation, legislators
can gain additional political power that enables them to extract
resources from all affected groups. Competition among the groups for
reglﬂatlon or relief from it enables the regulato?r decision maker to
maximize total gains from the regulatory process

Function-specific regulation typically combines broad,
generalized ranges of standards that cut across industries, with
opportunities for variation from industry to industry. This allows the
regulator to act as a monopolistic price discriminator, setting a general
market-clearing price but allowing variances from customer to
customer. Like a private monopolist that can discriminate across
markets, a function-specific regulator will be expected to maximize its
refurn from each individual industry that it regulates. As Yandle and
Young observe, “[t]hroughout social regulation, one finds industry
viability as the ultimate limit of regulatory stringency. That is,
regulation is alternatively imposed and relaxed as if it were being sold
at the maximum price the traffic would bear”?® Moreover, these
variances across industries reduce the ability of those regulated to
arbitrage across markets and to compare their treatment relative to one
another. Each indusiry will require different technological standards,
and it will rarely be the case that what is required for one industry will
be appropriate for another. Tlns allows the regulator to engage Ina
great deal of market separation.”’

Incentive-based regulations such as tradable pollution pexmits or
general taxes, by contrast, are highly fungible and not industry-
specific. As a result, private arbitrage across industries becomes
readily possible, thereby undermining the regulator’s market power to
price discriminate across industries.

Superfund again provides an excellent example of how
politicians and legislators benefit from the cwrent system of
environmental regulation, and how environmental regulation is used to
funnel wealth to particular interest groups. Superfind revenues can be

234, Seeid. at 59.
235, Id at62.
236. Id at63.
237. Seeid at64.
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a great financial boon for waste treatment companies and great
publicity for politicians, thus it would be expected that politicians
would want their part of the Superfund pie. When Comprehensive
Environmental Response, Compensation, and Liability Act
(CERCLA) was enacted in 1980, it required that the EPA specify at
Ieast 400 cleanup sites—or approximately one for each congressional
district?® By also specifying that each state would have its worst site
included within this 400, regardless of how risky it was in a relative
sense, each Senate disfrict was also guaranteed a site. “Put
differently,” Yandie observes, “the law had the immediate and
politically valuable effect of generating excess demand for
congressional services. This inspired new local interest groups to
organize lobbying efforts.””* The culmination of Superfund’s political
purpose was revealed in the comviction of the EPA director of
Superfund programs for perjury before Congress, after being charged
with allocating Superfund dollars in ways that promoted the political
fortunes of Republican candidates for Congress.>*’

Compare this with common law or market-based schemes of
conirol. Once a decentralized market-based approach is implemented,
government actors have little left to do. Rights to use these valuabie
rights flow by an invisible hand to their highest-valued users, rather
than according to government’s visible hand. Subsequent
technological innovations are adopted or rejected according to their
usefulness and cost-effectiveness as compared to other methods of
conserving these valuable rights, not according to the judgment of
legislators and bureaucrats. Market solutions run on their own; there is
simply no need for repeated interventions by legislators and regulators.
Legislators can threaten to undo the entire mechanism and replace it
with, say, command-and-contro] regulations instead. But legislators
cannot make repeated forays into this market, and they cannot
constantly tinker with the allocation of rights. Needless to say,
eliminating the need for legislators’ services also eliminates their
ability to raise money from special interests seeking changes in
regulations.

238. See Yandle, Taxation, supra note 76, at 761.

239. M,

240, See id.; see also James . Florio, Congress as Reluctant Regulator: Hazardous
Waste Policy in the 19805,3 YALEJ. REG. 351, 363-67 (1986).
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3. Rent Extraction

Once a favorable piece of legislation is delivered to a special
mterest group, the same politicians or subsequently elected politicians
have an incentive to threaten to withdraw that legislation, especially if
confronted with a counteroffer from a nival interest group. The
politician may then return to the original group and seek further
payments simply to retain the current legislation. Alternatively, a
legislator can threaten negative regulation, then ask the adversely
regulated party to make payments to prevent the imposition of the
negative regulation, so-called “juice” or “milker” bills.2*!

Fred McChesney has dubbed this process “rent extraction” or
“rent extortion.”?* Rent extraction occurs when a legislator threatens
to use her power either to pass legislation detrimental to a given group,
or to repeal favorable legislation that is currently on the book. In
essence, the legislator extorts “blackmail” payments from those special
interests. Failure to pay up, it is wamed, will result in actions
detrimental to that special mterest. As McChesney summarizes the
phenomenon, “[tlhe essence of ... rent extraction ... is thus the
mounting of a credible threat of loss, then selling back to those
otherwise victimized reprieve from that loss.”2%

The theory of rent extraction may help to explain the command-
and-conirol structure of environmental regulation. As McChesney
notes, the paradigmatic example of rent extraction is the situation
where a private party makes a fixed capital investment, thereby
generating “private” economic rents associated with its continued use
in that location or industry, as opposed to its next most valuable use.**
Under such circumstances, political actors can extract those economic
rents by threatening to impose regulations that will reduce the value of
those capital investments®® The choice of command-and-control
regulations provides an exceptional mechanism for rent extraction, as
legislators and regulators have broad discretion as to the initial choice
of capital investments to be made, as well as whether to require new or
additional investments later, In essence, politicians require the
installation of nonproductive capital, and then can come back some
time later and threaten to change the required techmology, thereby
destroying the value of the earlier capital investment.

241, See Fred S. McChesney, Rent from Regulation, in 3 THE NEW PALGRAVE
DICTIONARY OF ECONOMICS AND THE LAw 310, 314 (Peter Newman ed., 1998).

242. See MCCHESNEY, MONEY FOR NOTHING, supra note 201,

243, Jd at3.

244, Seeid. at 20-42.

245, Seeid.
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Yet another way that politicians and regulators have asserted
power over the use of environmental resources is through the
widespread policy of requiring individuals to secure permits before
commencing many activities, By requiring a permit before action can
go forward, the widespread use of the permit power reverses the
presumptions of the common law, under which the burden was on the
complaining party to meet the steep requirements necessary to secure
an injunction, most notably the presence of real and irremediable
harm?*® This effects a massive transfer of power ffom individual
citizens to politicians and regulators. As Epstein observes, “[o]ce the
permit is required, the individual citizen becomes a supplicant before
the government in all cases, whether or not any real threat of harm
exists.””’ Finally, “[tThe permit may be denied by a state regulator
who does not have to show that an applicant’s conduct puts other
persons at risk, and, in fact, does not require any of the showings that
are necessary for obtaining private injunctions.”**

There is another fundamental difference between the common
law injunctive process and the pemmit process. Under the common
law, parties argue their case before a neufral, and largely disinterested,
judge. Permits, however, “are typically issued by specialized bodies
which often have a strong ideological position on the issues that come
before them time after time,”** and these regulators often are attracted
to these jobs because they allow them fo induige their private
preferences at the expense of others. As Epstein observes:

No longer can one be confident of going before a judge who is selected

not solely for his views on the question of, for example, wetlands and

environmental damages. Rather, the ostensible expertise of agency

personnel is litfle more than a pretext for a strong one-sided

commitment which results in a complete inversion of the proper

distribution of power within a legal system.”*®

In short, the permit power effects a dramatic shift of power to

regulators who face few constraints on the exercise of their power, and
often use their power in a way to advance their private ideological
interests or the interests of special interests.

246. See Richard A. Epstein, The Permit Power Meets the Constitution, 81 Iowa L.
REv. 407, 410-12 (1995).

247, Id. at412,

248. M.

249. Id. at413,

250. Id

HeinOnline -- 73 Tul. L. Rev. 899 1998-1999



900 TULANE LAW REVIEW [Vol. 73:845

4, Political Incentives and Environmental Regulation

Given the personal incentives of politicians for election and
reelection, it is puzzling that some scholars nonetheless argue that
federal regulation is necessary to protect “future generations” and to
prevent “inter-temporal pollution™' Because they capture the full
benefit of good management and bear the full cost of mismanagement,
private landowners have appropriate incentives to maximize the long-
term value and viability of their Iands.>*? Politicians and regulators, by
conirast, have an incentive to maximize their political and financial
support in the next electoral cycle, whether two, four, or six years
down the road®*® The unborn do not vote.”* Nor do they contribute
to campaign funds. Given this disparity in power between those
currently living, voting, and contributing to campaign funds, versus
those not yet born, politicians will generally sacrifice the interests of
future generations for immediate political gain ***

By any standard, the record of the federal government in
goveming its own lands is abysmal®* Access to these valuable
resources is set by the need to maximize short-term political support,
rather than revenue maximization, market forces, or environmental
concemns. As a result, almost all resources on federal lands are sold at
below-market prices, leading to overuse of those resources. The direct
costs of mmning these federal programs routinely exceed the revenue

251, See Swire, supra note 6, at 99-100,

252, See genmerally TERRY L. ANDERSON & DONALD R. LEAL, FREE MARKET
ENVIRONMENTALISM (1991 (discussing free market incentives to land efficiency
maximization).

253. See John A. Baden & Richard L. Stroup, The Envirommental Costs of
Government Action, POL’Y REV,, Spring 1978, at 23,

254. Even if the unbom were considered in the political process, there is still the
problem of guessing the preferences of future generations and applying an appropriate
discount rate. For example, it has been estimated that warmer temperatures as a result of
global warming (if true) would reduce mortalities in the United States alone by 40,000 per
year and reduce medical costs significantly. Indeed, measuring willingness to pay by wage
rates shows that people would be willing to give up $30-100 biilion annually for such a
temperature increase. See Thomas Gale Moore, Health and Amenity Effects of Global
Warming, 36 ECON. INQUIRY 471 (1998).

255. This political bias in favor of current political support at the expense of
unrepresented future penerations is also evident in the massive federal debt. See Todd I.
Zywicki, Beyond the Shell and Husk of History: The History of the Seventeenth Amendment
and Its Iimplications for Current Reform Proposals, 45 CLEv. ST. L. REv, 1865, 230 (1997)
[hereinafier Zywicki, Beyond the Shell] (noting that budget deficits “enable[ ] politicians to
transfer wealth from unrepresented future generations to powerfil contemporary interest
groups™). The presence of this multi-trillion dollar debt belies the idea that the federal
government can be an effective protector of future generations.

256. See Stroup & Shaw, supra note 222, at 51-61.
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generated.”” Rampant overlogging and overgrazing of federal lands
reflects this bias for short-term political gain at the expense of long-
term economic or environmental viability>*® Miners gain similar
subsidies for their operations on federal land. The Bureau of
Reclamation routinely dams rivers and wrecks the environment to
provide below-market eleciricity to consumers and to subsidize
irrigation and agricultural cultivation in otherwise unfit areas.>® The
Army Corps of Engineers has become the acknowledged expert in
draining wetlands and destroying many species’ natural habitats.
Attempts fo cull the Elk herd in Yellowstone National Park to maintain
their population at sustainable rates have met with protest from the
very same people who supposedly are concemed about the long-term
viability of the environment?® Government agricultural policy has
led farmers to carpet-bomb their remaining lands with fertilizer and
pesticide, thereby generating increased pollution runoff>* All of these
stories have a common feature: government officials sacrificing the
long-term viability of the environment for short-term political gain.
Both theory and empirical observation rebut the argument that the
government will provide either efficient or effective protection for
future generations.?®

The interests of polificians also belie the arguments that public
choice theory justifies the concentration of environmental reguiation
on the national level*® A primary justification for federalism is the
role of federalism in limiting rent-seeking legislation.® If regulation

257. See Qesterle, supranote 118, at 526-31.

258. See BETHELL, supra note 133, at 277-80; RoBerT H. NELsoN, PUBLIC LANDS AND
PRIVATE RIGHTS: THE FAILURE OF SCIENTIFIC MANAGEMENT (1995).

259, The Burcaun of Reclamation charges on average less than 30% of the true cost of
delivering water to immigators, resulting in the farming of high-water-use crops, such as
lettuce, on desert lands. Similarly, the recipients of power from the Hoover Dam pay rates
less than 25% of the normal market prices for ¢lectric power. See id. at 350-51.

260, See Stroup & Shaw, supra note 222, at 66-67.

261. Seeid. at56.

262, As Oesterle observes:

Why are the subsidies from federal lands so pervasive and so long-lived? Our federal
political system, vulnerable to organized, cohesive, private-interest groups, seems to
spawn private grants of privilege. The Forest Service, for example, is pressured by local
communities whose citizens work as loggers, by timber companies, and by the home
building industry, whose members benefit from higher demand when home prices reflect
inexpensive raw material costs.

Oesterle, supra nofe 118, at 530,

263. See discussion supra notes 193-262 and accompanying text.

264. See Zywicki, Beyond the Shell, supra note 255, at 210, It is notable that the
advocates of greater federal control over regulation usvally ignore this justification for
federalism.
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or taxation becomes too oppressive, people can move to a more
favorable political jurisdiction. For mstance, large numbers of
southern blacks took advantage of this exit option to move north and
escape oppressive southemn governments during the Jim Crow era.®
Because leaving the United States is not a viable or desirable option
for most people, moving the locus of regulation to the national level
disintegrates these limitations on oppression. Indeed, one avowed
justification for federal regulation is to prevent people from fleeing
oppressive regulation at the local and state level. In turn, this means
that special inierests can seck greater economic rents, as northern
states do in imposing regulations deirimental to the south and west.
Politicians also benefit because as the rents to industry rise, the share

for politicians through rent extraction also rises.

D.  Lawyers

As should be apparent by now, the cumrent system of
environmental regulation is characterized by a web of highly complex
regulations enforced primarily by massive quantities of lifigation.
Given this emphasis on litigation and complex regulation, it should not
be surprising that lawyers also are a primary beneficiary of the current
regulatory system. In many cases, lawyers will also be affiliated with
other groups, so their interests will directly overlap.

But lawyers also comprise an interest group of their own and will
seek policies that enrich themselves.>®® Moreover, like the regulated
industries described above, not all lawyers will benefit equally from all
types of regulation; thus, there may be distributive consequences
within the legal profession from different types of regulatory
initiatives.

1. Lawyers as an Interest Group

The goals of lawyers are not unique to the environmental law
setting. Lawyers will have similar preferences regardiess of the
substantive area of law affected. Thus, environmental regulation is
simply another forum where lawyers will pursue the same goals, just
as they will in the areas of bankrupicy and torts.

In general, lawyers will favor policies which increase the demand
for lawyers and reduce the supply of new lawyers. The growth of

265. See generally David E. Bemstein, The Law and Economics of Post-Civil War
Restrictions or Interstate Migration by African-Americans, 76 Tex. L. Rev. 781 (1998).

266. See Paul H. Rubin & Martin Bailey, Tke Role of Lawyers in Changing the Law,
23 J. LecaL Stup. 807, 807 (1994).
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environmemtal law in recent decades provides a classic example of
how lawyers have manipulated the lawmaking process to increase
demand for their services and thereby increase the income of
environmental lawyers. Most supply restrictions on entry into the
legal profession, such as education and bar-membership requirements,
are unrelated to the specifics of environmental law. Nonetheless, some
elements of environmental policy reflect efforts to restrict the supply
of lawyers into the specialized area of environmental law and to
transfer wealth from small to large law firms.

The rise of environmental regulation and litigation has been a
boon for lawyers. It was reported a few years ago that Superfind
liability litigation was, along with bankruptcy, “the most important
source of new business for major law firms.”?¢’ Relatively unheard of
twenty years ago, many large law firms now employ multiple iawyers
who specialize in environmental litigation, compliance, and ofien
arcane areas of regulation. The Environmental Law Institute estimated
in 1991 that approximately 20,000 lawyers were actively engaged in
Superfund litigation.”® Surely that number has grown since that time.
Huge amounts of the funds earmarked for Superfund clean-up actually
end up in the pockets of the lawyers fighting over who will foot the
bill for that clean-up?® About one-third of the expenditures on
Superfund have gone to clean-up; approximately the same amount has
gone to lawyers.”® Many cases have at least three rounds of expensive
law suits: first, the EPA selectively sues a small group of deep-pocket
corporations for the clean-up fees; second, those tagged by the EPA for
cleanup costs then sue all of the other potentially liable parties whom
the EPA did not pursue; and third, those parties in tum bring suit
against their insurers “for reimbursement’’  Moreover, the
proliferation of private attorney general proceedings in the
environmental law arena amounts to a massive public works program
for lawyers. Free of the burdens of actual clients with whom they
have to share their recoveries, environmental lawyers can bring actions

267. Landy & Hague, supranote 41, at 77.

268. Seeid. at 77-78.

269. See generally KATHERINE N, PROBST ET AL., FOOTING THE BILL FOR SUPERFIRND
CLEANUP (1995) (analyzing liability standards that dictate who bears the cost of cleaning up
hazardous substances).

270. See EPSTEN, supra note 45, at 297. One commentator has estirnated that 88% of
insurance costs and 36% of the total $11.3 billion private sector payments due to Superfund
through 1991 were litigation costs. See John R. Boyce, Ideology, Asymmeitric Information,
and Campaign Contributions to Politicians 5 (Oct. 1998) (working paper on file with author
and Tulane Law Review).

271. See McGeg, supra note 45, at 174.
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to enforce public statutes and pocket the fees incurred in doing so.
Under most circumstances, an attomey is paid only if she can prove
that her client suffered harm and that he is entitled to damages. Under
a private attomey general statute, however, no harm to any person
needs to be shown. All that is necessary is to prove a technical
violation of a statue and the attorney is entitled to fees.?”

Given the windfall to lawyers from the enactment of Superfund,
it should not be surprising that trial lawyers supported Superfund’s
enactment’” and subsequent expansion.*” Ying Qiu Sun, a graduate
student in economics at University of Alaska, Fairbanks, sought to
determine the effect of trial lawyers as an interest group on the voting
patterns of members of Congress on the expansion of Superfund in
1985-86. Sun’s study revealed that the confributions of trial lawyers to
members of Congress were positively and statistically significant in
predicting voting patterns.** Moreover, campaign contributions from:
frial lawyers (as with other special interest groups) were
disproportionately targeted at members of Congress sitting on the
relevant committees that dealt with Superfund.*® Moreover, having
made these human capital investments in leaming the ways of
Superfund, lawyers will fight to protect the loss of this stock of
regulations and the accompanying loss in their unique qualifications.
As a result, lawyers will be likely to fight even more tenaciously to
retain the status quo than they did to secure Superfund in the first
place.ﬂ?

Lawyers also have a strong preference for legal complexity.
Increasing the complexity of 2 body of law will also increase the need
for lawyers to lead clients through the maze of confusing regulations.
Increased complexity also means that laws and regulations become
obsolete more rapidly, requiring constant updating and requiring
further legal advice to explain the new provisions.

278

272, See YANDLE, COMMON SENSE, supra note 3, at 152.

273. See Boyce, supranote 270, at 5.

274, Ying Qiu Sun, An Investigation of Congressional Voting on Suoperfund
Expansion (May 1996) (unpublished Masters Thesis on file with author and Tulane Law
Review).

275. Id at55-56.

276. Boyce, supra note 273, at 19.

277. This investment in specific capital also exposes fawyers to the problem of rent
extraction, described supra Part ILD.3. Thus, trial lawyers will be susceptible to threats by
politicians to reformn Superfund in the same way that industries are susceptible to political
extraction in their nontransferable capital stock.

278, See Pritchard & Zywicki, supra note 13, at 496. See generally Michelle J. White,
Legal Complexity and Lawyers' Benefit from Litigation, 12 WNT’L REV. L. & Econ. 381
(1992).
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The desire of lawyers to increase legal complexity may also help
to explain the creep of regulation from common law, and state and
local legislation, to federal legislation and regulation over time. In
order for lawyers fo receive rents from the maintenance of excessive
complexity over time, they must resfrict enfry. At the margin, given
the choice between a jurisdiction with complex rules requiring a lot of
expensive legal advice, and one with simple and predictable rules,
nonlawyers will tend to choose the latter. Complexity is bad for the
economy, but good for lawyers.*”

Elevating the locus of regulation to the national level, however,
prevents this interjurisdictional competition from occurring. Indeed,
one important justification for federalism is fo minimize the overall
amount of rent-seeking activity in the economy by permitting exit
from jurisdictions that extract excessive amounts of wealth through
taxation and regulation®® Centralizing regulation in Washington,
D.C., aliows lawyers to exercise market power and to restrict enfry
which might otherwise chip away at their rents. Where a jurisdiction
exhibits market power in legal rulemaking, lawyers will often share in
some of the rents generated® The elevation of the locus of
environmental regulation to the federal government has created market
power, and unsurprisingly, lawyers have benefited.

2. Intraindustry Effects

Not all lawyers have benefited equally from the migration of
power to the federal government. The movement of power to the
federal government will not only affect the total amount of rent-
seeking activity that takes place, but will also have distributive
consequences.’® Some special interests benefit when power remains
on the state Ievel, while others benefit from elevation to the federal
level; lawyers are no different.

Casual empiricism suggests that state legislatures tend fo be
dominated by small firm lawyers. Traditional state law areas of tort,
property, and domestic relations law are the bread-and-butter of small
firm practice. State judges and state legislators tend to be drawn from
the ranks of small firm practitioners.

279. See Todd J. Zywicki, Epstein and Polanyi on Simple Rules, Complex Systems,
and Decentralization, 9 CONST. POL. ECON. 143 (1998).

280. This is discussed in more detail in Part YL B, supra.

281. See Jonathan R. Macey & Geoffrey P. Miller, Toward an interest-Group Theory
of Delaware Corporate Law, 65 TeX. L. Rev. 469, 506 (1987) (discussing the Delaware
bar’s interest and consequential financial gain in development of Delaware corporate law).

282, See Zywicki, Senators, supra note 98, at 1012,
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In general, large firms tend to benefit from elevating the locus of
law-making authority to the federal level. This is for several reasons.
First, as compared to smaller finms and practitioners, large firms will
have marginally greater influence on the federal level. Because of the
federal government’s expansive reach and market power, the start-up
costs of lobbying the federal government are larger. Larger, wealthier
law firms will be at 2 competitive advantage in lobbying at the federal
level relative to smal! firms. Clearly, large firms also lobby at the state
level, but their marginal return from lobbying is probably greater at the
federal level. Virtually every large law firm in the country, regardless
of its home location, now has a significant permanent office in
Washington, D.C. In part this is sociological: predominantly
graduates of elite law schools, large firm lawyers simply prefer the
enhanced prestige and status of practicing in federal court and
interacting with federal lawmakers. Laboring in state courts and state
capitols simply does not provide the same degree of status as similar
activities on the federal level. Casual empiricism also suggests that
whereas state judges tend to be drawn from the ranks of small firm
lawyers, federal judges are almost exclusively alumni of large law
firms, the federal government, or the law school professoriate.

Second, lawyers at large firms have a higher opportunity cost of
engaging in government activity, Many large firm lawyers now bill in
the neighborhood of $350 per hour or more. As noted above, the
potential returns of lobbying or working in the federal government will
tend fo be larger than in the state government. Thus, lawyers with a
higher opportunity cost will tend to gravitate towards the area where
the retums are potentially the largest. In tum, federal judges and
congressmen generally are paid more than their state counterparts,
thereby attracting large firm lawyers to the federal government.

Third, all lawyers benefit to some degree from increased
complexity, but large firm lawyers will tend to benefit to a
disproportionately large degree. This is a result of a change in the
nature of the practice in large law firms, which enables large firms to
take greater advantage of the returns to complexity than small firms.
Large law firms are increasingly oriented around the provision of
highly sophisticated levels of expertise in arcane and complicated
areas of law.”™ Legal “entrepreneurs” skilled in narrow subsets of

283. See Frederick W. Lambent, 4 Preliminary Inquiry into the Transcendence of
Value Creation, 74 OR. L. Rev. 121, 129 (1995) (observing that large law firms primarily
specialize in large, important, heterogeneous matters where they can offer resources of
unique experience and large numbers of lawyers, and in refumn can “justify a high billing rate
and deployment of many lawyers™).
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sophisticated areas of law and regulation sell their skills to
corporations who need such representation and can afford it. More
complexity both permits and requires greater specialization of lawyers
within firms2*

Although the complexity of tort law has increased in recent
decades through the migration towards comparative negligence and
other procedural and substantive changes, the common law remains
quife simple in comparison to the maze of regulations issuing from the
federal government on a daily basis. Common law litigation involving
nuisance, property, and tort law is difficult in its own way, buf it does
not require the same level of technical and detfailed kmowledge as
federal regulation. The massive mumbers of highly specialized
lawyers needed to understand this impenetrable body of rules and
regulations issuing from Congress and the EPA. creates barriers to
entry that exclude small firms from competing in this market.

Indeed, there may be inherent limitations on lawyers’ ability to
use the common law and litigation as a mechanism to capture rents
through manipulation of legal doctrine. For instance, if common law
docirine and rules become too complex, pariies will settle more
disputes rather than engage in costly litigation.®® Use of legislation
and regnlation to expand complexity, however, may not be subject to
these same limitations. Legislation and regulation applies to all
parties, regardless of whether there has been any tangible harm to
anybody. In general, there is a prohibition against “coniracting
around” legislation and regulation?®® Thus, the government could still
prosecute a paper mill for violating the Clean Water Act, even if all
those actually affected by the use voluntarily bargained to allow the
use. The violation of the statute is itself a harm punishable by the
government, even if all private harm is fully compensated and
bargained for. Moreover, the market power of federal regulators
eliminates many of the constraints on wasteful complexity which limit
the ability to manipulate tort law doctrine on a state-by-state basis.
This cluster of reasons may help to explain the findings of some
scholars that lawyers are more effective in bringing about doctrinal
expansion through legislation, rather than judicially.?

284. See Spence, supra note I, at 172 n.105 (noting that “[i]ncreasingly,
environmental lawyers must sub-specialize” in order to keep up with the changes in the law).

285, See White, supra note 278, at 386.

286. See Zywicki, Unanimity-Reinforcing, supra note 3, at 998-1000.

287. See Frank B. Cross, The Role of Lawyers in Positive Theories of Docirinal
Evaluation, 45 EMORY L.J. 523, 576 (1996). This is not to deny that lawyers can bring about
doctrinal expansion judicially as well. See Rubin & Bailey, supra note 266, at 807-09, 814-
21. Indeed, it may be easier to do so judicially because judges and lawyers share a similar
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Thus, while all lawyers tend to benefit from increased
complexity, beyond a certain point large firm lawyers will benefit to a
disproportionate degree over small firm lawyers. Some small firms
simply lack the resources and capacity to come to grips with law as
complex as modem federal regulation. Thus, there are barriers fo
enfry which limit the ability of some small firms to enter into the
market of large firms who perform this sort of work, Of cousse,
environmental law is not alone in this: banking regulation, securities
regulation, pension law, international trade, and many other areas of
law have exhibited a similar evolution and domination by large law
firms. But the increasing complexity and large firm orientation of
environimental regulatory practice suggest that large firms have been
the primary beneficiary of the rise of environmental regulation and the
demise of the common law.

3. Lawyer Culfure

The high percentage of legislators and regulators who are also
lawyers will also increase the influence of lawyers in the regulatory
process. More state legislators are drawn from the ranks of lawyers
than from any other profession.”® The dominance of lawyers is even
more pronounced at the federal level where an overwhelming majority
of both houses of Congress are lawyers. At the current time even the
President and the First Lady are lawyers. Moreover, a large number of
regulators are also lawyers. Given this, it is little wonder that lawyers
exert a disproportionate influence over public policy.®

This general 'influence is heightened with respect to
environmental law, The centrality of lawyers at every stage of the
lawmaking, regulation, and enforcement process gives a
disproportionate amount of power io lawyers to operate the system of
environmental regulation for their own benefit. There is a “lawyer
culture” that predisposes lawyer-regulators to issue highly specific
rules, regulations, and edicts to control behavior, and makes them
suspicious of decentralized incentive-based guides for action.*°

financial, intellectual, and ideclogical outlook. See Pritchard & Zywicki, supra note 13, at
497-501.

288. See ROBERT E. MCCORMICK & ROBERT D. TOLLISON, POLITICIANS, LEGISLATION,
AND THE ECONOMY: AN INQUIRY INTO THE INTEREST-GROUP THEORY OF GOVERNMENT 82
(1981).

289. See Stephen P. Magee, The Optimum Number of Lawyers: A Reply to Epp, 17
Law & Soc. INQUIRY 667, 677 (1992).

290. See ALLEN V. KNEESE & CHARLES L. SCHULTZE, POLLUTION, PRICES, AND PUBLIC
PoLicy 116-17 (1975).
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In twn, this tendency of politicians and regulators to rely on
“lawyerly” solutions increases the value of the human capital
investments made in writing and interpreting those types of
regulations, further entrenching the cwrrent mindset?' Technical
command-and-control regulations both reflect the dominant influence
of lawyers on public policy as well as further reinforce their
importance in helping private parties weave their way through the
subsequent web of regulations.

But it is not just that most politicians and regulators are drawn
from the ranks of lawyers; after completing their stints in the
government, many politicians and regulators return fo their legal
practices. While in the government, legislators and regulators write
laws; upon leaving the government, clients call upon these same
people to interpret those same laws. As Michelle White has observed:

[LJawyers working for the government write the rules and regulations
interpreting and applying statutory law. But these same lawyers often
go through the revolving door to the private sector, where they become
leading experts interpreting “their” regulations to clients. In this
situation, lawyers have a direct interest in making particular legal
doctrines complex, since then they are the only ones who fully
understand the rules and regulations. Legislators similarly return to the
private sector when they refire or are not reclected, and they often
become private lawyers or lobbyists whose expertise is in their area of
specialization when they were legislators >
This “revolving door” phenomenon explains why legislators and
regulators are so receptive to the demands of lawyers for greater
complexity. Because legislators and regulators eveniually retum to
private practice as lawyers, they share with lawyers generally an
interest in increasing legal complexity. But more fundamentally,
legislators and regulators profit even more than the average lawyer as
a result of their expertise gained while writing those complex laws,
The presence of this expertise means that demand for their services in
those areas will be more inelastic than for lawyers generally and their
familiarity with the legislation will increase their productivity and the
rate they can charge. As a result, former legislators and regulators will
capture a disproportionately large amount of the rents generated for
lawyers as a result of these overly complex regulations. Because they
will gain personally when they leave the government, increasing
complexity while in government will increase their long-term income

281. See Hahn & Stavins, supra note 4, at 36.
292, White, supra note 278, at 394.
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stream after leaving government. As McCormick and Tollison
observe, “even though [lawyers] may have high opportunity costs for
serving, they also have a unique ability to internalize the outside
returns from passing laws.””® Pursuit of their individual self-interest
will lead legislators and regulators who are also lawyers to advance the
interest of lawyers as a whole, but this is purely an incidental
consequence of the pursuit of their own self-interest.”

4. Clients and Legal Complexity

Finally, not all increases in legal complexity will come at the
expense of lawyers’ clients or without their knowledge. In advancing
their own interests in legal complexity, lawyers may also be advancing
the interests of the clients they serve. As Peter Pashigian has
observed, large companies spend proportionately less on legal
services, as a percentage of sales, than do small companies.®’ Large
companies also can beiter afford to mamtain large in-house legal staffs
to monitor the activities of oufside counsel than can smaller
companies.”® As a result, even though the costs of legal complexity
fall on both large and smail corporations, large corporations have a
comparative advantage in bearing these costs. In this sense, the costs
of legal complexity have an intraindustry wealth transfer effect similar
to that relating to the installation of specific command-and-control

technologies.”’

. THE POLITICAL ECONOMY OF REGULATORY REFORM

This Article has identified an intricate web of special interests
that benefit from the current centralized, command-and-control system
of environmental regulation. Environmental regulation is
conventionally portrayed as a struggle between “industry” seeking to

293, MCCORMICK & TOLLISON, supra note 288, at 80.

294. The “revolving door” phenomenon also answers Professor Cross’s criticism that
lawyer-legislators and Jawyer-regulators seem to lack a discemible incentive fo respond to
lawyers’ demands for greater complexity. See Cross, supra note 287, at 534 n.37. Cross has
the analysis backward. Legislators and regulators are primarily concerned about advancing
their own individual self-interest. The larger benefit to lawyers as a class {s an unintended
by-product of this fact. For instance, no one would be surprised to find a dairy farmer-
legislator vating for milkc price supporis, or a teacher-legislator voting for higher feacher
salaries. Lawyer-legislators, vote for increased legal complexity for similar reasons.

295, See Pashigian, supra note 73, at 261.

296. See DoucLAs E. ROSENTHAL, LAWYER AND CLIENT: WHO's IN CHARGE? 147
(1974); Robert A. Kagan & Robert Eli Rosen, On the Social Significance of Large Law Firm
Practice, 37 STAN. L. REV. 399, 411-12, 424 (1985).

297, See supra notes 72-83 and accompanying text (discussing intraindustry wealth
effects of command-and-control).
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avoid regulation and environmentalists acting on behalf of the public
to enact regulation. This Article has demonstrated this dichotomy fo
be false. Some members of some industries benefit from regulation,
while others do not. Large, politically connected corporations and
industries are winners in this political struggle, using regulation as a
method to impose costs on and create barriers to entry for new, smaller
businesses. Older industrial interests of the country are aligned with
environmentalists to fry to choke off the migration of industry to the
faster growing southern and western regions of country.

Environmental interest groups benefit directly from the current
Washington-centered, command-and-control, ltigation-based system
of environmental regulation. Few private interest groups in any area
of law can claim to exercise the degree of power that environmental
interests exercise over environmental regulation. Moreover, this
conflict-of-interest is heightened by the indirect benefits that
environmentalists gain from the current system, benefits that would
disappear from a transition to a more decentralized incentive-based
system.

Nor are politicians and regulators merely pursuing the public
interest. Polificians sell favorable legislation to certain corporations
and indusfries by passing favorable legislation, receiving numerous
benefits in return. By later threatening to remove this same legislation,
they can receive further payments merely to retain the status quo.
Regulators have the opportunity to use environmental regulation to
expand their budgets and pursue their personal preferences for
environmental purity at the public’s expense. Finally, legislators and
regulators have ample opportunity to enrich themselves by writing
technical and complex regulations, then leaving the government and
touting themselves to private clients as expeits in those same areas.

Lawyers also benefit from the current system of complex
command-and-control regulation. Large firm lawyers probably benefit
disproportionately from the demise of simple common law actions and
the rise of complex federal regulations. Some aspects of current
environmental law, such as Superfund litigation, almost appear to have
been intended primarily to enrich lawyers. Lawyers obviously have
no interest in adopting a system that would alleviate paperwork and
litigation.

Developing accurate understanding of the dynamics that support
the current regulatory regime is important for several reasons. First, it
should now be evident that on every program or piece of legislation,
“the devil is in the details.” It is not enough simply to ask whether
someone is “in favor of” environmental regulation. In many cases,
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environmental regulation is merely a fig leaf for some other interest,
such as enriching lawyers or raising prices in a given industry. How
the legistation is written and carried out is probably even more
important than the mere fact that legislation is passed which purports
to “protect the environment,” Thus, President Nixon and Senaior
Muskie’s posturing and credit claiming is an important part of the
regulation story, as their political entrepreneurship created the
conditions under which the federal government could step in to seize
confrol over environmental resources, and thereby use those valuable
assets to create economic rents for themselves and for favored interest
groups. This credit claiming process, however, merely created the
conditions for regulation to go forward—the important part of the
story is the rapid capture of the regulatory agenda by special interests.

Second, legal scholars must stop railing about environmental
externalities without also considering the political externalities
inherent in the regulatory process. Buchanan and Tullock noted thirty
years ago that majoritarian democracy creates political externalities the
same way as polluters create environmental extemnalities.®® In both
cases, those favoring a particular use for property are entitled to use it
without having to pay the full opportunity cost for it.

Once it is realized that political externalities are at least as
prevalent as environmental externalities, numerous implications arise.
For instance, the idea that most environmental regulation should
emanate from the national level simply vaporizes. Most pollution is
local in its source and impact; thus, most environmental externalities
are also best dealt with by local action. Elevating the locus of
regulation to the federal level does little to deal with these
environmental extemalities, except for the rare circumstance of large
interstate or international forms of poliution?* But federal action
creates massive political externalities. In particular, national regulation
creates the opportunity for some regions to use regulation as a method
to transfer wealth to themselves at the expense of other regions. By
disintegrating the protections created by federalism, mnational
regulation also eliminates many of federalism’s constraints on the
ability of special interests to seek rents and the ability of politicians to
extract them. Thus, as Professor Revesz has argued, there should be a

298. See supra notes 11-12 and accompanying text.

299. I say “large” pollution problems because for small pollution problems the
political externalities associated with using the federal government will usually outweigh any
corrections made for environmental externalities.
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presumption of decenfralization in regulation, but not necessarily for
the reasons he has articulated **

Third, these findings have critical implications for the political
feasibility of regulatory reform, such as common law or incentive-
based systems. The fundamental characteristic of systems, such as
taxes and the common law, is that they largely run on their own, with
minimal interference from politicians, lawyers, industry special
interests, or environmentalists. Of course, this also means that there
are limited economic rents fo be generated for any of these groups.
‘Thus, each of these groups will be staunch opponents of deregulation
schemes. As Michael Greve has written:

The tendency of environmental statutes to become playing fields for
inferest groups and politicians has disturbing implications. As a
practical matter, it means that environmental regulation becomes ever
more rigid and immune to reform. Even as we learn from the failures
of the past, and even as the need for reform becomes more urgent, we
will be stuck with statutes and regulations that are no longer sustained

by any plausible environmental rationale.*!

The modest aftempt to privatize some federal lands in the 1980s
shows the extent to which these various interest groups are established
n their support of the current system of environmental regulation. As
Dale Oesterle describes the scene:

To the astonishment of privatization advocates, ranchers and other
traditional western land use groups banded together with
environmentalists fo defeat the program. Ranchers feared paying full
value for grazing; miners feared paying more for mineral deposits;
environmental groups feared large-scale development on sold land;
local communities feared losing free access to federal land; private
landowners worried about the short-term depression of property values
caused by the sale; and recreational enthusiasts feared having to pay for
their pursuits. %
The cwrent environmental regulatory regime creates large

economic benefits to many wealthy and politically powerful interests.
Does this mean that deregulation and decentralization of the

300. See Richard L. Revesz, The Race 1o the Bottom and Federal Environmemt
Regulations: A Response to Critics, 82 MINN. L. REV. 535, 536 (1997).

301, Greve, Environmental Folitics, supra note 136, at 12; see also Roger G. Noll &
Bruce M. Owen, THE POLITICAL ECONOMY OF DEREGULATION: INTEREST GROUPS IN THE
REGULATORY PROCESS 155 (1983) (“[Blecause regulation tends to create new special
interests whose survival depends on its continuation, deregulation and othey regulatory
reforms appear least likely to succeed in the very arcas where policy has departed most from
serving a more general public purpose.”).

302. Oesterle, supra note 118, at 572.
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environmental regime is impossible? Most regulation has been
moving in the incessant direction of greater centralization and greater
command-and-control regulation.

In the rare exceptions where incentive-based regulations have
been installed, such as for tradable emission permits under the 1990
Clean Air Act, the initial allocation of emission rights has almost been
established by a grandfathering approach, where emission rights are
allocated according to the amount of pollution emiited immediately
preceding the new market-based regime. As a practical matter, this
created a latge scarcity rent for incumbent polluters, which they could
use themselves or sell to highest-valued users.*” Put more directly, the
drafiers of the Clean Air Act “bought off” the opposition of industry to
the implementation of the tradable permit scheme. The loss of
industry’s long-term rents through regulation was compensated for by
a one-time lump sum payment in the form of valuable pollution rights.

Given the intangible nature of these rights and the presence of
“thick” markets for trading them, transaction costs of reallocating
these rights should be quite low,** If transaction costs are relatively
low, then these valuable pollution rights should eventually flow to their
highest valued users, thereby increasing economic efficiency.’”® Of
course, if the rights were auctioned to the highest-valued user from the
outset, rather than allocated on political grounds, then these
transactions could be avoided, along with various other wasteful
aspects of the grandfathering approach.®*® Moreover, an auction
arguably would have the preferable consequence of distributing the
value of these property rights to the govemment, rather than resulting
in a windfall for the lucky grandfathered recipients.’” In turn, some
small percentage of this auction revenue might actually be applied
toward the public good. On the whole, however, the net efficiency

303. See Donald N. Dewees, Instrument Choice in Environmental Policy, 21 ECON.
InQuRY 53, 59 (1983); Gary W. Yohe, Polluters’ Profits and Political Response: Direct
Control Versus Taxes: Comment, 66 AM. ECON. Rev. 981, 981-82 (1976).

304. In practice, however, politicians and interest groups have interfered substantially
with these markets, thereby reducing the efficiency gains that have actually been realized.

305. See Coase, supra note 51, at 15; Robert W. Hahn & Roger G. Noll, Designing A
Market for Tradeable Emissions Permits, in REFORM OF ENVIRONMENTAL REGULATION 119,
120-21 (Wesley A. Magat ed., 1982); W. David Montgomery, Markets in Licenses and
Efficient Pollution Control Programs, 5 J. ECON. THEORY 395, 409-17 (1972).

306. For instance, it has been argued by some that grandfathering, if accepted as
general practice, could lead unregulated firms to increase their emissions in order to
maximize the pollution rights that they obtain if there is a transition to a market-based
system. See Dewees, supra note 303, at 62-63.

307. See Keohane ¢t al., supra note 4, at 364 (“Like command-and-control standards,
fradable permits create rents; grandfathering distributes those rents to firms, while auctioning
fransfers the rents to government.™).
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gains may make it worthwhile to create this one time distributional
windfall for incumbent polluters. Thus, while these distributional
consequences may be somewhat distasteful, they may be a necessary
price to pay to enable a transition to a more efficient system.

Further light on the problem is shed by Paul Joskow and Richard
Schmalensee’s recent article on the allocation of tradable pemmits,
which found that the most significant variable in determining the
amount of emissions rights a state received was the political “clout” of
that state: specifically, large states that were swing states in the 1988
presidential election, states with competitive gubematorial campaigns
in 1990, or states that had representatives in the House Energy and
Commerce Committee leadership.® This suggests that key politicians
will also have fo share in the gains from moving to a more efficient
regulaiory system.

Deregulation, therefore, may come about only if the distributive
consequences to enfrenched interest groups and politicians is large
enough to offset the rents they are sacrificing. As Buchanan and
Tullock advised in 1975, “For economists who continue to support
[market-based regulations and taxes], the analysis suggests that they
had best become good Wicksellians and begin to search out and invent
institutional arrangements that will make the [market-based
regulations and taxes] acceptable to those who are primarily
affected.”™” On the other hand, the analysis of this Article predicts
that the decision to implement a tradable permit scheme may be short-
lived or at least will be subject to ongoing analysis and review with
constant pressures to abandon it in favor of traditional command-and-
control regulation with its resultant benefits to discrete interest groups.
Indeed, where tradable permit schemes have been tried, their efficacy
has routinely been undermined by the government’s unwillingness to
accord full property rights protection to emission rights, thus
burdening them with significant limitations on their resale.**

Alternatively, politicians may be induced to deregulate if the gain
to themselves from doing so exceeds the loss. Consider, for instance,
the deregulation of telecommunications. Since the founding of federal
regulation of the airwaves, polificians have allocated righis in a
blatantly politically manner, using such rubrics as diversity allocation

308. See Joskow & Schmalensee, supra note 5, at 79.

309. Buchanan & Tullock, Poliuters’ Profits, supra note 47, at 147.

310. See Robert W. Hahn, Economic Prescriptions for Environmentel Problems: How
the Patient Followed the Doctor’s Orders, 3 1. ECON. PERSP. 95, 97-103 (1989); Robert N.
Stavins, Policy Instruments for Climate Change: How Can National Governments Address a
Global Problem?, U. CHI. LeGALFE. 293, 312 (1997).
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and public interest reviews to cover a system of awarding licenses to
political supporters.® This allocation system only began to change
when federal budget deficits grew so large and demand for the licenses
became so strong that the opportunity cost fo politicians of foregoing
this vast revenue stream overwhelmed the old system. In short,
politicians decided that they would rather have this vast pool of money
to spend on political projects, and thus were finally willing to
surrender their power to make an in-kind distribution to political
supporters.®? Thus, politicians may be willing to surrender their
property right if the opportunity cost of continuing to exercise it
becomes too large. The one-time gain of selling those rights may be
sufficiently large to make up for the loss of power to allocate those
rights on their own. Similarly, politicians may be more inclined to
adopt pollution taxes than tradable permits precisely because taxes
create a pool of money that politicians can then transfer to favored
groups.>”® Where emission taxes have actually been tried, they have
been implemented in a way so as to maximize tax revenues, rather
than to seek the efficient tax level ¥ Moreover, politicians’ desires to
get their hands on an ever-increasing pool of tax revenues creates a
conflict of interest that invariably causes them to accede to the
demands of environmentalists on unproven dangers such as global
warming, and to fund research that supports such hypotheses.*”

Gary Becker has suggested an alternative scenario for
deregulation and reform. Becker argues that reform may come about
if the deadweight costs of the current inefficient regime become so
overwhelming that competing pressure groups arise with a reform
agenda.®™ But even in Becker’s model, there still needs to be a

311. Seesuprancte 17.

312. A similar political opportunity cost explanation has been offered for the repeal of
Prohibition during the Great Depression. See Donald J. Boudreaux & A.C. Pritchard, The
Price of Prohibition, 36 Ariz. L. REV. 1, 2-3 (1994).

313. See Dwight R. Lee, Rent-Seeking and Its Implication for Pollution Toxation, 51
S. Econ. J. 731, 731-32 (1985) (arguing that the efficient level of poliution-abatement tax
should consider deadweight loss of subsequent rent-seeking activity to redistribute tax
revenues).

314. See Richard B. Stewart, Environmental Law in the United States and the
European Community: Spillovers, Cooperation, Rivalry, Institutions, 1992 U. CHL LEGALF.
41, 75 (“Some Member States have used effluent charges and pollution taxes, although the
prime objective has generally been to raise revenues rather than create incentives for
pollution reduction.”).

315. See Roger Bate, Science Under Siege: The De-Coupling of Science from Climate
Policy, 7 ENERGY & ENV’T 323 (1996).

316. See Becker, supra note 199, at 390-91; Gary S. Becker, Pressure Groups and
Political Behavior, in CAPITALISM AND DEMOCRACY: SCHUMPETER REVISITED 120, 135
(Richard D. Coe & Charles K. Wilber eds., 1985).
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coherent pressure group that can organize the public and overcome
free rider problems. Moreover, it may be that such a pressure group
might be more likely to arise where there are appropriable economic
rents for members of the emergent pressure group to capture. Thus,
MCI was rewarded for its persistence by being in a position to be the
first entrant into the deregulated long-distance market, capturing rents
during the fransition to a more competitive market structure. In
addition, local telephone companies came to find it more profitable to
seek access to new markets, such as long distance, cable, and online
services, and were willing to give up their stranglehold on local
telephone services if necessary’”  Similarly, in some markets,
deregulation often leads to an initial period of consolidation as less
efficient firms exit the market or are absorbed by more-efficient firms.
The more efficient firms may be able to capture rents during the period
of transition to 2 more competitive market. Consumers, of course,
benefit in the end from deregulation and increased competition. In
essence, MCI's pursuit of early-entrant rents into the market dovetailed
with the interest of the dispersed public in deregulation generally. This
model means that consumers are never required to conquer their
collective action and free rider problems, as MCI’s pursuit of profits
rendered public participation largely irrelevant®® Even though
obtaining deregulation may require the expenditure of some resources,
these costs may be offset by post-deregulation transitional rents.>"

There also may be offsetting interest groups who may be able to
lobby for deregulation. For example, while trucking companies
favored rent-producing regulation of the trucking industry that
maintained high prices and limited entry, those who shipped products
via trucks did not. Thus, shippers provided a pressure group to lobby
for deregnlation.

For environmental law, however, efficiency appears to be an end
in itself, not merely a by-product of a struggle among pressure groups
for influence. As a result, there do not appear to be any significant
appropriable transition rents to be gained by advocating reform. There

317. See Thomas W. Hazleit, Explaining the ITelecommunications Act of 1996:
Comment on Krattenmaker, 29 CONN. L. REV. 217, 223-33 (1996).

318. As aresult, this model of reform differs from models of reform which depend on
active and ongoing monitoring of public officials and political affairs. See, e.g., Temy W.
Frazier, Protecting Ecalogical Integrity Within the Balancing Function of Property Law, 28
EnvIL. L. 53, 71 (1998) (advocating more aggressive pressure by diffuse grass-toots public
to offset influence of concentrated special interests).

319. Of course, once MCI or local Bells has fully captured all possible rents from
entering the previously regulated market, it will have an incentive to throw up new barriers to
entry to protect its market from fitture intrusions,
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do not appear to be any analogies to MCI or local Bells that can serve
as an interested proxy for consumer preferences. Thus, the inability of
consumers fo effectively organize as a pressure group on
environmental issues will likely prove fatal to their cause. Moreover,
there do not appear to be any parties directly injured by regulation that
could serve as the catalyst to form an offsetting pressure group, as in
the trucking scenario. Thus, reform under a Becker model might
prove elusive,

In the meantime, some minor reforms may be available
immediately by circumventing the political process. For instance,
David Schoenbrod has argued that the courts should reinvigorate the
nondelegation doctrine and should place constitutional limits on the
ability of Congress to delegate lawmaking authority to executive and
independent agencies.*® Limiting delegation could be enforced by the
courts, an institution that may be less prone to manipulation by the
particular special interest groups that dominate the legislative
process.®®! Limiting delegation would not be a panacea for rent-
seeking activity, but it might have a salutary effect on moderating
some of the most overt forms of rent extraction. For instance, it is
~ often the case that EPA threatens fo regulate a given activity, only fo
have Congress step in and prevent the regulation from going
forward®*”—in return, of course, for financial or political support for
that Congressman.”

IV. CONCLUSION

Business is becoming ever more cognizant that environmental
regulation can be used as a tool to raise competitors’ costs and
effectively cartelize a given industry. Writing in Business Strategy
Review, a joumnal aimed at educating businesspeople as fo sfrategic
business tips, economist Scott Barrett provided the following advice:

320. See DAVID SCHOENBROD, POWER WITHOUT RESPONSBILITY: How CONGRESS
ABUSES THE PEOPLE THROUGH DELEGATION 20-21 (1993).

321. Of course, the courts respond to different special interest groups, such as
intellectuals, See Pritchard & Zywicki, supra note 13, at 497-501. In this situation, however,
this should not present a barrier to reform, and might, in fact, create a predisposition towards
incentive-based reforms, as they traditionally have been popular with intellectuals.

322. Itis apparent that even “independent” regulatory bodies remain under Congress’s
tight control, largely due to Congress’s control over agency budgets. See Jonathan R. Macey,
Public Choice: The Theory of the Firm and the Theory of Market Exchange, 74 CORNELL L.
REv. 43, 55-56 (1988) (arguing that regulatory bodies do not regulate as strongly in the
districts of representatives who can influence them as they do in other representatives’
districts).

323. See MCCHESNEY, MONEY FOR NOTHING, supra note 201, at 37,

HeinOnline -- 73 Tul. L. Rev. 918 1998-1999



1999] ENVIRONMENTAL REGULATION AND REFORM 919

The public’s increasing demand for environmental protection will
inevitably increase the demands for environmental regulation. But this
need not be bad news for industry. Companies will often find that their
interests coincide with those of the re%ulators, and astute players will
iry to shape the regulation accordingly.**

In particular, Barrett recommends the following course of action:

How should business react to the public’s demand for increased
envirommental protection?

In the past, business leaders would probably have opposed the
introduction of new laws, lamenting the consequent burden of higher
costs and reduced competitiveness. Today, business leaders are taking a
more positive attitude to new regulation. This is not just because they
are concemed citizens; there is now also the recognition that
environmental controls—such as those which compel all firms in an
industry to meet some minimum standard of emissions—do not
generally reduce competitiveness across the board.... [Slome
regulations can even benefit firns . . . directly, possibly by restricting
entry to their industry, or by limiting output in a way that raises prices.

So the business response to the imposition of regulations should not
be to argue for easier standards. . .. The challenge for business is to
identify how regulation will affect them, and then to influence the shape
of regulation that is imposed accordingly. Af least some firms will find
that they can influence the form of the regulations that are infroduced in
such a way to enhance their competitive advantage and also to improve
the environment. 3%

Barrett is not alone in pointing out to businesses the competitive
advantages they can gain through environmental regulation. Two
management scholars provide similar advice:

In general, firms have largely assumed that there are numerous costs
and few, if any, strategic benefits associated with environmental
regulations. ... However, plausible arguments and indirect empirical
evidence exist to support the contrary view, that some firms may
acquire strategic benefits from environmental regulations. ... From a
strategic perspective, an asymmeirical influence that favors firms
already operating in an industry, called incumbents herein, confers
advantage on them by increasing barriers to the entry of new finns, and
may imply that some firms should reconsider their traditional
perspective on environmental regulations. Indeed, incumbents may be

324. Scott Barrett, Environmenial Regulation for Competitive Advantage, 2 Bus.
STRATEGY REV. 1 (1991),
325. M
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able to use environmental regulations to their advaniage, and the
regulations may even create economic benefits in certain contexts.*?

It is doubtful that these scholars are telling industry something
new, and one suspects that their sense of the degree of industry
opposition to regulation is overstated **’ Clearly Weyerhauser did not
need to be informed that finding spotted owls on public land would
increase the value of Weyerhauser’s own lumber.’® DuPont did not
need to be told that international regulation through the Montreal
Protocol would both increase the value of DuPont’s existing CFC
stock by reducing CFC supply, while simultaneously increasing
demand for DuPont’s new CFC substitutes.’”” Nor did the waste
treatment industry need to be informed that Superfind would create an
unprecedented boom for their companies.’® As this Article has
shown, many businesses have already known for some time that
regulation can be used to generate economic rents and impose
disproportionate costs on market rivals. Indeed, logic suggests that the
firms that have survived and prospered under the current regime have
acted in a manner consistent with this advice, even if unconsciously.*!
It seems that it is only law professors who have remained reluctant to
accept the rent-seeking behavior that underlies the current inefficient
structure of environmental regulation.

Unfortunately, prospects for reform are bleak.  Despite
widespread and long-accepted knowledge of the inefficiencies of the
current system, it remains oblivious to change. Absent effective
constitutional constraints on Congress, regulatory agencies, and the
national government generally, environmental regulation wiil continue
to be centered in Washington in the hands of rent-extracting politicians
and bureaucrats servicing the needs of rent-seeking special interest
groups. In the end, the solution may lie in constitutional reforms that
reinvigorate federalism and separation of powers, protect private
property rights, and that enforce limitations on the ability of special
interests to use the might of the federal government to transfer wealth

326. Dean & Brown, supra note 65, at 288-90, 299.

327. See Hahn & Siavins, supra note 4, at 25 (expressing surprise at “curious
resistance” of industry Iobbyists to incentive-based reforms). Indeed, public statements by
industry lobbyists may differ from their private preferences.

328. See supranotes 113-120 and accompanying text.

329. See supranotes 102-106 and accompanying text.

330. See supra notes 40-46 and accompanying text.

331. See generally Armen A. Alchian, Uncertainty, Evolution and Econoniic Theory,
58 J. PoL. Econ. 211 (1950). Indeed, such express coalitions appear to be routine. See
ADLER, CROSSROADS, supra note 120, at 72-76 (describing several such coalitions covering
over two decades).
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from the public to themselves Only binding constitutional
constraints will make it possible to minimize both environmental and
political externalities simultaneously.

332. See Jonathan R. Macey, Transaction Costs and the Normative Elements of the
Public Choice Model: An Application to Constitutional Theory, 74 VA. L. RV, 471, 471-75
(1988); Pritchard & Zywicki, supra note 13 (arguing that purpose of constitutions is to
constrain rent-seeking activity by special interests and minimize agency costs of political
officials). The rise of the federal government may accurately be traced to the Progressive Era
and the constitutional changes made at that time, most notably the passage of the Seventeenth
Amendment, which destroyed the states® institutional protection of federalism and paved the
way for increased special interest activity on the federal level. See Zywicki, Bevond the
Shell, supra note 255, at 217; Zywicki, Senators, supra note 98, at 1055. Possible
constitutional reforms that would potentially revitalize federalism are discussed in Zywicki,
Beyond the Shell, supra note 255, at 226-34,
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