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mericans believe in the principles of democracy and major-

ity rule.! Nonetheless, the Federal Constitution estab-
lished a republic of limited and enumerated powers.> Indeed, the
Founders likened democracy to mob rule and chaos.? In order to
channel the potentially destructive forces of democracy, the
Founders restrained the majority’s will through federalism, sepa-
ration of powers, and other “auxiliary” institutions designed to
alleviate the excesses of democracy.®

1 See Michael J. Klarman, The Puzzling Resistance to Political Process Theory, 77
Va. L. REv. 747, 781 (1991) (calling democracy the “linchpin of our political sys-
tem™); Michael J. Klarman, Review Essay, Constitutional Fact/Constitutional Fiction:
A Critigue of Bruce Ackerman’s Theory of Constitutional Moments, 44 Stan. L.
REev. 759, 794-96 (1992) (reviewing BRUCE ACKERMAN, WE THE PEOPLE: FOUNDA-
TIoNs (1991)) (arguing that we live in a democratic society and that any theory of
constitutionalism must be consistent with this premise); David G. Savage, FPaper
Trail Could Block Nominee for Justice Post, L.A. TiMes, May 22, 1993, at Al (refer-
ring to majority rule as “the cherished principle” of American democracy); Lally
Weymouth, Lani Guinier: Radical Justice, W asH. Post, May 25, 1993, at A19 (call-
ing majority rule “one of the cornerstones of American democracy”).

2 See Elbert P. Tuttle & Dean W. Russell, Preserving Judicial Integrity: Some
Commenits on the Role of the Judiciary Under the “Blending” of Powers, 37 EMORY
L.J. 587, 589 & n.18 (1988).

3 See 3 CHARLES A. BEARD & MARY R. BEARD, AMERICAN IN MIDPASSAGE 922-
23 (1966) (noting that the Constitution does not establish a democracy, never men-
tions the word democracy, and that at the time “the Constitution was framed no
respectable person called himself or herself a democrat”); ANDREW HACKER, CON-
GRESSIONAL DistTriCcTING 7-8 (1963) (stating that the participants at the Constitu-
tional Convention were “by no means committed to popular government,” and that
most delegates “interpreted democracy as mob rule”).

4 T FEDERALIST No. 51, at 349 (James Madison) (Jacob E. Cooke ed., 1961).

5 See Frank H. Easterbrook, The State of Madison’s Vision of the State: A Public
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The Seventeenth Amendment 1009

The ratification of the Seventeenth Amendment in 1913, pro-
viding for the direct election of U.S. senators, undermined the
twin structural pillars of the Constitution: federalism and the sep-
aration of powers.” In so doing, it paved the way for the bloated,
special-interest riven federal government we see today. As Judge
Easterbrook observes, “Private interest legislation is common to-

Choice Perspective, 107 Harv. L. Rev. 1328, 1332-33 (1994). Under the
Constitution:
Fragmentation [was] to be pursued in a thoroughgoing manner; different
state qualifications for voting; different districts for officials to represent
{portions of states for members of the House, whole states for senators, the
entire nation for the President); different electors (the people for members
of the House, state legislatures for senators, the electoral college for the
President); different tenures for officeholders (from two years for members
of the House to life for judges).
Id. (citations omitted); see also Todd J. Zywicki, Federal Judicial Review of State
Ballot Access Laws: Escape From the Political Thicket, 20 T. MARSHALL L. REv.
(forthcoming Spring 1995).

6 Prior to the Seventeenth Amendment, U.S. Consr. art. I, § 3, cl. 1 (amended
1913) provided: “The Senate of the United States shall be composed of two Senators
from each State, chosen by the Legislature thereof, for six Years; and each Senator
shall have one Vote.”

The Seventeenth Amendment states, in relevant part:

The Senate of the United States shall be composed of two Senators from

each State, elected by the people thereof, for six years; and each Senator

shall have one vote. The electors in each State shall have the qualifications

requisite for electors of the most numerous branch of the State legislatures.
U.S. ConsT. amend. XVII,

The following states voted to ratify the Seventeenth Amendment (listed in alpha-
betical order): Arizona, Arkansas, California, Colorado, Connecticut, Idaho, Iili-
nois, Indiana, lowa, Kansas, Louisiana (ratified after the issuance of the
proclamation), Maine, Massachusetts, Michigan, Minnesota, Missouri, Montana, Ne-
braska, Nevada, New Hampshire, New Jersey, New Mexico, New York, North Caro-
lina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, South Dakota,
Tennessee, Texas, Vermont, Washington, West Virginia, Wisconsin, and Wyoming.
CoNGRESSIONAL QUARTERLY INC., GUIDE To CoNGRESs (3d ed. 1982).

The following states did not vote to ratify: Alabama, Delaware, Florida, Georgia,
Kentucky, Maryland, Mississippi, Rhode Island, South Carolina, Utah, and Virginia.
Id

Alaska and Hawaii were not yet states.

7 The Supreme Court has recognized the critical blow dealt to federalism by the
Seventeenth Amendment. See, e.g., Garcia v. San Antonio Metro. Transit Auth.,
469 U.S. 528, 554 (1985) (recognizing the part the Seventeenth Amendment played
in weakening the role of the states in the federal structure); id. at 565 n.9 (Powell, I.,
dissenting); id. at 584 (O’Connor, J., dissenting); see also Roger G. Brooks, Com-
ment, Garcia, The Seventeenth Amendment, and the Role of the Supreme Court in
Defending Federalism, 10 Harv. J.L. & Pus. PoL’y 189, 192 (1987); Martha A.
Field, Garcia v. San Antonio Metropolitan Transit Authority: The Demise of a Mis-
guided Doctrine, 99 Harv. L. REv. 84, 101 (1985). The indirect election of senators
was also an integral part of bicameralism and the separation of powers. See infra
notes 131-54 and accompanying {ext.
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day, much more so than in 1787, and more common at the na-
tional level than among the states.”® Nonetheless, the
Seventeenth Amendment has received little mention in recent
legal scholarship. Most historians have treated it as just one ele-
ment of the greater Progressive Movement of the era, “a detail of
‘historical progress’ . . . in a beneficial process of change.”®

Ratification of the Seventeenth Amendment marked the end
of an intense decades-long struggle.’® Contemporaries hailed it
as a hard-earned and much-needed triumph of “the people” over
special interests.!! One observer exclaimed, “We shall find [the
Seventeenth Amendment] in complete harmony with the direc-
tion now finally taken in modern political experience by those
forces which are swiftly bringing the true sovereign elements in
every constitutional organization into a position of deserved
control.”??

Historians have begun to reevaluate the idealistic motives im-
puted to the Progressive Movement.»®> They have discovered that
far from embodying the myth of selfless reformers, the backers of
the various elements of the Progressive platform were motivated
by “a healthy mixture of idealism and self-interest.”'* However,
the skepticism that challenges the intent behind the Progressive

8 Easterbrook, supra note 5, at 1334,

9 Roger E. Meiners, Economic Considerations in History: Theory and a Little
Practice, in Economic IMPERIALISM 79, 93 (Gerard Radnitzky & Peter Bernholz
eds., 1987). :

10 For the entertaining history of the movement culminating in the passage of the
Seventeenth Amendment, see 1 RoBerT C. BYrDp, THE SENATE, 1789-1989, at 395-
404 (1988).

11 See, e.g., GEORGE H. HAYNES, THE ELECTION OF SENATORS (1906) [hereinaf-
ter Hayngs, ELECTION]; 2 GEORGE H. HAYNES, THE SENATE OF THE UNITED
StaTES: ITs HisTorY AND PRACTICE (1938) [hereinafter HAYNES, SENATE]; George
H. Haynes, The Changing Senate, 200 N. Am. Rev. 222 (1914) [hercinafter Haynes,
The Changing Senate].

12 Gordon E. Sherman, The Recent Constitutional Amendments,23 YarLe L.J. 129,
130 (1913).

13 See, e.2., Joun D. BUENKER, URBAN LIBERALISM AND PROGRESSIVE REFORM
(1973) (arguing that urban machine politicians favored the reforms of the Progres-
sive Era) [hereinafter BUENKER, URBAN LIBERALISM]; GABRIEL KO1LKO, THE TRI-
UMPH OF CONSERVATISM: A REINTERPRETATION OF AMERICAN HisTory, 1900-
1916, at 57-58 (1963) (contrary to accepted understanding, “[t]he dominant fact of
American political life at the beginning of this century was that big business led the
struggle for the federal regulation of the economy”); John D. Buenker, The Urban
Political Machine and the Seventeenth Amendment, 56 J. Am. Hist. 305 (1969)
(showing machine support for Seventeenth Amendment) [hereinafter Buenker, Ur-
ban Political Machine].

14 Buenker, Urban Political Machine, supra note 13, at 305.
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Era changes has not yet resulted in any thorough reexamination
of the history of the Seventeenth Amendment. This silence is
remarkable in that many aspects of the Progressive Era, and its
later cousins, the New Deal and Great Society, may not have
been possible without the institutional reform of the direct elec-
tion of senators.

In recent years, there has been a fundamental change in the
way scholars examine governmental behavior. Borrowing from
the tools of economics, “public choice” scholars have applied
economic principles to politics to locate processes and results
designed to benefit special interests at the expense of the dis-
persed public.’> By viewing constitutional amendments as
merely a more permanent form of legislation designed to transfer
wealth to favored interest groups, public choice scholars also
have been able to explain some facets of the constitutional
amendment process.'®

Changing constitutional rules can alter the playing field upon
which interest groups compete for beneficial legislation.
“[Clonstitutions, in establishing the structure of government, es-
tablish the procedures that interest groups must follow in order
to obtain passage of the laws they favor.”'’ We generally take
the constitutional structure for granted and only examine the way
people act within that framework. Constitutional institutions
generally are seen as the channels through which the forces of
history flow. The Seventeenth Amendment, however, funda-
mentally changed the balance of power between the state and
federal governments and upset the bicameral legislative system.
While demands for legislation probably did not change with the
passage of the Seventeenth Amendment, the ability of senators

15 See Robert E. McCormick, A Review of the Economics of Regulation: The
Political Process, in REGULATION AND THE REAGAN ERA 6, 16 (Roger Meiners &
Bruce Yandle eds., 1989); Sam Peltzman, Toward a More General Theory of Eco-
nomic Regulation, 19 J. L. & Econ. 211 (1976); Richard A. Posner, Theories of Eco-
nomic Regulation, 5 BeLL J. EcoN. & MaMT. SciENCE 335 (1974); George J. Stigler,
The Theory of Economic Regulation, 2 BELL J. EcoN. & MaMT. SCIENCE 3 (1971).

16 See Donald J. Boudreaux & A.C. Pritchard, The Price of Prohibition, 36 ARriz.
L. Rev. 1 (1994) [hereinafter Boudreaux & Pritchard, Prohibition}, Donald J. Bou-
dreaux & A.C. Pritchard, Rewriting the Constitution: An Economic Analysis of the
Constitutional Amendment Process, 62 ForoHAaM L. Rev. 111 (1993) [hereinafter
Boudreaux & Pritchard, Rewriting].

17 Jonathan R. Macey, Competing Economic Views of the Constitution, 56 GEo.
WasH. L. Rev. 50, 72 (1987); see also JaMEs M. BUCHANAN & GORDON TULLOCK,
THE CaLcurus ofF CoNsENT 119-262 (1962).
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and the entire federal government to supply the legislation de-
manded did.

Without denying that “healthy idealism” animated some sup-
porters of the Seventeenth Amendment,'® this Article examines
the previously ignored forces of self-interest that lay behind the
ratification of the Seventeenth Amendment. Relying on the
tools of econometrics to test the hypothesis, this Article demon-
strates that the Seventeenth Amendment eliminated institutional
arrangements which restrained special-interest groups’ use of the
federal government as a tool for wealth redistribution. In so do-
ing, the Seventeenth Amendment made possible the explosion in
the size of the federal government in the twentieth century.
Without the Seventeenth Amendment, most major political ini-
tiatives of the twentieth century likely would have failed, as had
occurred in previous centuries.

Section I of this Article reviews the reasons for the universal
support for selection of senators by state legislatures at the time
the Constitution was adopted.

Section II chronicles the growing support for direct election
that culminated in adoption of the Seventeenth Amendment.
One hundred years of contentment with the original system
eventually yielded to escalating calls for its abandonment during
the final thirty years of the period. Two proposed classes of ex-
planations to explain this evolution are discussed and found
wanting.

Section III describes the interest-group model of government
as developed in the public choice literature. This discussion
builds on previous public choice research and extends it to model
constitutional process, a previously neglected area.’®

Section IV develops an interest-group explanation for the Sev-
enteenth Amendment. Drawing on the tools of public choice

18 The political process frequently creates strange bedfellows. See, e.g., Bou-
dreaux & Pritchard, Prohibition, supra note 16, at 2 (noting that Prohibition was
repealed as a result of changing social mores and a desire to increase government
tax revenues in response to the Depression); Bruce Yandle, Bootleggers and Bap-
tists, 7 REGULATION 12 (May/June 1983) (noting that devout Christians and makers
of bootleg whiskey share an interest in limiting the sale of liquor).

19 See Boudreaux & Pritchard, Rewriting, supra note 16, at 114 (noting a “relative
inattention to the economics of constitutional change” in the public choice litera-
ture). Even some scholars who recognize the role played by special interests in the
passage of statutes believe that constitutional rules are immune from these forces.
See, e.g., BRUCE ACKERMAN, WE THE PEOPLE: FOUNDATIONS 6-7 (1991).

HeinOnline -- 73 Or. L. Rev. 1012 1994



The Seventeenth Amendment ' 1013

theory, an explanation is offered for why dissatisfaction with the
established regime developed around the turn of the century.

Section V constructs a statistical test of the model. It finds
strong support for the interest-group explanation of the Seven-
teenth Amendment.

The final section concludes that the passage of the Seventeenth
Amendment can be explained by the special interest theory of
government and presents suggestions for further research.

I
SENATORS AT THE CONSTITUTIONAL CONVENTION

The proposal that senators be elected by state legislatures was
one of the few non-controversial decisions reached by the Con-
stitutional Convention. Facing the heavy burden of persuading a
skeptical public to ratify the Convention’s work, the authors of
the Federalist Papers found little reason to dawdle over an expla-
nation for their decision to give state legislatures the power to
choose U.S. senators. Hamilton made little mention of the man-
ner for selecting senators, other than to observe that, “[ajmong
the various modes which might have been devised for constitut-
ing this branch of the government, that which has been proposed
by the convention is probably the most congenial with the public
opinion.”*

James Wilson was the sole advocate of senatorial election by
popular vote. His proposal received only the support of his
Pennsylvania delegation and was soundly defeated ten to one in
a straw poll at the Convention.?’ By contrast, the selection of
senators by state legislatures was carried by a ten vote majority
of the state delegations represented at the Convention.?> As a
Senate historian and early-twentieth century advocate of direct
election, George Haynes admitted, “Outspoken opposition to,
the choice of senators by the state legislatures, it should be
noted, . . . was confined to this one man [Wilson]. On the other

20 THE FEDERALIST No. 62, at 416 (James Madison) (Jacob E. Cooke ed., 1961);
see also 1 HAYNES, SENATE, supra note 11, at 35 (“The election of senators by state
legislatures—the provision which later was to arouse greatest antagonism—was
passed over {in the Federalist Papers] with a single laudatory paragraph, characteriz-
ing it as the mode ‘probably most congenial with public opinion’—as beyond ques-
tion it then was.”).

21 DeBATES IN THE FEDERAL CONVENTION OF 1787, 8. Doc. No. 404, 57th Cong.,
IStzz Sess. 8 (1902) [hereinafter DEBATES].

Id
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hand, hardly any proposition before the convention brought
forth so many members to speak in its favor.”??

When the Constitution was submitted to the states for ratifica-
tion, selection of U.S. senators by state legislatures met with simi-
lar approval. Despite misgivings about much of the document,
“not a word of criticism was directed at the election of senators
by the legislatures.”**

The Constitution established a federal form of government.
Not only was sovereignty divided among the constituent
branches of the federal government, but authority was also di-
vided between the state and national governments.?”> Election of
senators provided the state governments with a means to defend
themselves from the potentially overwhelming force of a power-
ful central government.? In addition to increasing the likelihood
that those of high character and achievement would be chosen as
senators, selection of senators by state legislatures would “giv[e]
to the state governments such an agency in the formation of the
federal government, as must secure the authority of the former;
and [would] form a convenient link between the two systems.”?’

The necessity of providing state governments with a “veto”
over federal actions led even the most democratically-minded
Anti-Federalists to abandon Wilson on the issue of direct elec-
tion of senators. Anti-Federalist John Dickinson noted that elec-
tion by state legislatures would “produce that collision between
the different authorities which should be wished for in order to
check each other.”?® Anti-Federalist George Mason also feared
that without the representation of the states, as states, in the na-
tional government, “the national Legislature [would] swallow up
legislatures of the States. The protection from this occurrence
[would] be the securing to the state legislatures the choice of the
senators of the United States.”?® Mason, like Madison, favored

23 Havnes, ELECTION, supra note 11, at 8.

24 Id. at 14,

25 See THE FEDERALIST No. 51, supra note 4.

26 See THe FEDERALIST NO. 62, supra note 20, at 417; 2 JoNATHAN ELLIOT, THE
DEBATES OF THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE FED-
ERAL CoNsTITUTION 319 (1901) (“The equal vote in the senate was given to secure
the rights of the states . . . .”) (remarks of Alexander Hamilton at New York ratify-
ing convention).

27 THe FEDERALIST No. 62, supra note 20, at 416,

28 DEBATES, supra note 21, at 6 (statement by John Dickinson).

2% HAavnes, ELECTION, supra note 11, at 12-13, n.7; see also DEBATES, supra note
21, at 10 (statement by George Mason).
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direct popular election of representatives, not senators.>®

For over a century, election of senators by state legislatures
restrained the growth of the federal government relative to the
states. As a-share of national income, expenditures by the fed-
eral government remained fairly stable during the nineteenth
century.?® While federal expenditures increased during periods
of war, peace was accompanied by a return to original levels of
federal spending.? In short, for a century, the Senate admirably
performed the function the Framers had designed for it by pro-
tecting state sovereignty against encroachment by the national
government and limiting the ability of the federal government to
misuse its power to transfer wealth to special interests.

II
THE PusH FOrR DIrREcT ELECTION

Beginning in the 1880s, dissatisfaction with the existing system
began to arise. No one has fully explained why the universal
popularity of indirect election of senators in 1789 yielded to a
growing dissatisfaction in the 1880s.®> While historians may have
exaggerated the degree and uniformity of support in favor of
change,3* strong support was evidenced in many parts of the
country, especially in the western states.>

Historians have used two approaches to explain the rise in sup-
port for direct election. The first model will be called the “exter-
nal” explanation. Advocates of external explanations view the
Seventeenth Amendment as one small element in the larger Pro-
gressive Movement of the late nineteenth and early twentieth
centuries.> These authors connect the adoption of the Seven-
teenth Amendment to the same forces that instigated the Pro-
gressive pieces of legislation that marked the era.®” While

30 Havnes, ELECTION, supra note 11, at 13 n.8.

31 See Thomas E. Borcherding, One Hundred Years of Public Spending, 1870-
1970, in BUDGETS AND BUREAUCRATS: THE SOURCES OF GOVERNMENT GROWTH
19, at 19-44 (Thomas E. Borcherding ed., 1977).

32 See Meiners, supra note 9, at 95.

33 See Brooks, supra note 7, at 206 (noting that “demand for popular election was
‘quite negligible’ before the 1870s”) (quoting H.R. Doc. No. 551, 70th Cong,, 2d
Sess. 216 (1928)).

34 See Feb. 10, 1911 Cone. Rec. 2241, 2242 (statement of Sen. Elihu Root) [here-
inafter Root].

35 See HavNEs, ELECTION, supra note 11, at 100-15.

36 See Meiners, supra note 9, at 93.

37 See infra notes 42-60 and accompanying text.
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disagreeing over which forces dominated the Progressive Move-
ment, advocates of external explanations agree that explaining
the movement also explains ratification of the Seventeenth
Amendment.?8

The second model will be called the “internal” explanation.
Advocates of internal explanations view direct election as a prag-
matic response to a perceived inability of state legislatures to
perform their electoral function.®® These authors see the process
of senatorial elections by state legislatures as characterized by
corruption, irresponsibility, unresponsiveness to public demands,
and back-room dealing.*° Popular election, according to the in-
ternal explanation, was not an ideological issue, but a necessary
response to the incompetence of state legislators in performing
their constitutional duty.

A. External Explanations

There are two primary external explanations for the Seven-
teenth Amendment. Progressive historians see support for direct
election as forged in the ideological fires of expanding democ-
racy.*! They view the Seventeenth Amendment as a “foregone
conclusion| | . . . not worthy of much discussion beyond the pass-
ing observation that [it was] the product of a ‘reform
movement.””42

Revisionist historians have challenged the Progressives’ char-
acterization of the Progressive Movement as a “good guys versus
bad guys scenario.”** They see the Progressive Movement not as
an ideological struggle for the principles of good government and
greater democratization. Rather, they see Progressive legislation
as the result of competing interest groups, especially big business,
seeking government largess and protection.

1. Progressive Historians

To Progressive historians, the increasing democratization of
the political process was an ideological struggle intended to wrest
control from corrupt political elites. The driving figures behind

38 See Meiners, supra note 9, at 93.

39 See, e.g., 1 HAYNES, SENATE, supra note 11, at 95.
40 See infra notes 77-84 and accompanying text.

41 See Sherman, supra note 12, at 129,

42 Meiners, supra note 9, at 93.

41d.
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the Progressive Movement were “good government” elites com-
mitted to an ideological crusade to break the power of political
machines.*

Progressive historians and the intellectual elites of the Progres-
sive Era share a belief in the inherent justice of the crusade for
more professional and democratic government. Writing in the
Yale Law Journal immediately following the amendment’s ratifi-
cation, Gordon Sherman advocated this view.*> He pointed to
popular election of senators as the culmination of a world-wide
movement asserting the legitimacy of the people’s democratic
right to elect their representatives directly.*® The continued elec-
tion of senators by state legislatures was considered a fossilized
relic of elite control of politics and distrust of democracy.*’
While perhaps appropriate for an earlier stage in the country’s
history, the intermediary function of state legislatures had be-
come an affront to the ideals of democratic progress.*® Com-
bined with direct election of House members and de facto direct
election of the President, the national government was now free
of the “official guardianship” imposed by the Framers in the orig-
inal design.*® Not content to place the Seventeenth Amendment
within the context of political developments in the just United
States, Sherman waxes rhapsodic about the democratizing histor-
ical forces sweeping the world. He writes:

Time . . . has effectualy [sic] demonstrated the peril or ineffec-
tiveness of such intermediates [as the electoral college and in-
direct election of senators], nor is the spirit of modern seif-
government easily tolerant, as may be gathered from recent
discussions in the British and French parliaments, of legisla-

tors whose immediate choice is not confided to the handssﬂof
those for whose benefit it is supposed to have been made.

In short, election of senators by state legislatures was little more

44 See, e.g., RicHARD HOFSTADTER, THE AGE OF REFORM: FROM BRYAN TO
F.D.R. (1961) [hereinafter HOFSTADTER, AGE OF REFORM]; Richard Hofstadter, In-
troduction: The Meaning of the Progressive Movement, in THE PROGRESSIVE MovE-
MENT 1-15 (Richard Hofstadter ed., 1963) [hereinafter Hofstadter, Progressive
Movement].

45 See Sherman, supra note 12.

46 Id. at 151-56,

47 Although, of course, the state legislatures themselves were elected by the
people.

48 See Sherman, supra note 12, at 129.

49 See id.

50 Id. at 129.
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than an “outworn” relic of a bygone era.>® The “modern age”
was one of expanding democracy and direct popular control,
trusting a more sophisticated electorate to control the parame-
ters of government, rather than the institutional arrangements
that previously controlled.*?

Progressive politicians saw popular election as a panacea for
all of the Senate’s real and perceived ills.>® Not only would pop-
ular government break the control of political machines,>* but it
would also replace self-interest in government with control by a
public-spirited citizenry.>®

Subsequent Progressive historians have continued the tradition
of viewing Progressivism as mainly a collection of public-spirited
reformers using government to mitigate the dislocations caused
by rapid industrial growth.’> Government would serve as a social
conscience for an industrial system run amuck. A responsible,
active citizenry was called upon to advance the public good
through a “revivification of democracy” and the election of “new -
and vigorous popular leaders.”>’ Through greater democratiza-
tion and public-spiritedness, there was no limit to the positive
results government could generate.>®

The solution to dissatisfaction with the members of the U.S.
Senate was radical democratization, not incremental reform of
the respective state legislatures that selected them. The U.S.
Senate was targeted as a “millionaire’s club,” beholden to corpo-
rate and machine interests.’® Nonetheless, Progressive historians
likely would characterize the struggle for direct election as Hof-
stadter characterized the Progressive Movement, as not so much
a “movement of any social class, or coalition of classes, against a
particular class or group as it was a rather widespread and re-
markably good-natured effort of the greater part of society to
achieve some not very clearly specified self-reformation.”s°

51]1d. at 144.

52]d. at 129.

53 See, e.g., Popular Versus Delegated Government, S. Doc. No. 524, 61st Cong,,
2d Sess. 1 (1910) (statement of Sen. Bourne).

54 Id. at 2.

5514

56 See Hofstadter, Progressive Movement, supra note 39, at 3.

57Id. at 4-5.

58]d. at 5.

91d

60 HOFSTADTER, AGE OF REFORM, supra note 44, at 5.
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2. Revisionist Historians

The Progressive historian’s portrayal of the movement has
fallen into disrepute in recent years. Advocates of external ex-
planations have attacked from several directions to demolish the
view of Progressivism as a selfless, good-government movement.
These scholars have proffered explanations rooted in struggles
between powerful special-interest groups seeking wealth through
the political process, rather than pure ideological motives.

Gabriel Kolko, for instance, has established that much Pro-
gressive legislation and regulation was not sought by public-spir-
ited citizens and politicians trying to temper the excesses of rapid
industrialization.®’ Instead, industrial regulation was actively
cultivated by business leaders as a means of counteracting the
uncertainties of an increasingly national and competitive market.
Far from fearing intervention by the national government, busi-
nessmen were early and ardent advocates of virtually every im-
portant measure that came out of Progressive Era congresses,
and “many key businessmen articulated a conscious policy favor-
ing the intervention of the national government into the econ-
omy.”%? Businessmen frequently worked alongside, not against,
the efforts of “well-intentioned reformers,” implying that “fed-
eral economic regulation was generally designed by the regulated
interest to meet its own end, and not those of the public or the
commonweal,”6?

Big business, however, was just one of many groups that
turned to the federal government for protection during the Pro-
gressive Era. The fundamental characteristic of the Progressive
Movement was not a desire to aid those suffering economic pri-
vation, but a tendency for interest groups of all kinds to demand
that the government transfer wealth to them.%

With regard to the Seventeenth Amendment specifically, the -
thesis that the Progressive Movement was spearheaded by pub-
lic-spirited reformers has been fatally discredited by historian
John Buenker.®® Buenker notes that the amendment presents a

61 See KoLKo, supra note 13.

62 Id. at 3-5.

63 Id. at 59; see also supra note 16 for similar examples.

64 Se¢ RoBerRT HIGGS, Crisis AND LEVIATHAN, CRITICAL EPISODES IN THE
GROWTH OF AMERICAN GOVERNMENT 113-14 (1987).

65 See BUENKER, URBAN LIBERALISM, supra note 13; Buenker, Urban Political
Machine, supra note 13.
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“clear-cut test case” of the Progressive thesis.°® The amendment
“theoretically[ ] struck at the big city organization’s control of
patronage by removing the selection of United States senators
from the state legislatures, where it could be readily manipulated,
and placing it in the hands of the voters where, presumably, it
could not.”%” The Seventeenth Amendment, he continues, “was
one of the cardinal achievements of the Progressive Era, one
which transformed the upper chamber from a bastion of private
privilege into the more liberal of the two houses of Congress; yet,
almost without exception, it was one which had the overwhelm-
ing support of the urban machines’ minions in the major indus-
trial states.”s®

Urban machines supported the Seventeenth Amendment as a
way of circumventing the dominance of rural interests in state
legislatures.®® Direct election played into the strength of urban
machines by putting a premium on organizing and delivering vot-
ing blocks.” The urban machines were well positioned to reach
the concentrated masses in the modern city when compared to
the difficulties organizing dispersed rural populations.”* The suc-
cess of the Seventeenth Amendment was “owed in large measure
to the support of [a] . . . segment of society . . . generally consid-
ered antagonistic to the aims of the Progressive movement.””

The external theories of Kolko and Buenker are superior to
the Progressives’ now-discredited thesis. Nonetheless, their ex-
planations also remain incomplete.

Kolko’s explanation does not account for the differences be-
tween lobbying for specific pieces of legislation within a given
institutional structure, and efforts to alter the institutional struc-
‘ture itself through constitutional amendment. It is obvious how
business benefits from Progressivism’s specific legislative enact-
ments. But he proffers no explanation as to why business would
care, or benefit, from changing to direct election of senators. In-
deed, if the Senate really was a “millionaire’s club” beholden to
big business, business presumably would have preferred to main-
tain the beneficial status quo rather than tamper with the meth-

66 Buenker, Urban Political Machine, supra note 13, at 305.
67 Id.

68 Id.

69 Id. at 320.

70 BUENKER, URBAN LIBERALISM, Supra note 13, at 134.

.
72 Buenker, Urban Political Machine, supra note 13, at 322.
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ods that put senators in place. Nor do the explanations that
focus on other discrete interest groups explain how their fate was
tied to direct election of senators.

Buenker draws attention to machine support for the Seven-
teenth Amendment.”> Machine support explains why the initia-
tive would gain support in states with large urban populations. It
does not explain why the rural-dominated state legislatures in the
states he examined voted to ratify the amendment, nor why insti-
gation for direct election was strongest in the agrarian west, far
from the reach of political machines.”

B. Internal Explanations

Advocates of the internal explanation analyze the Seventeenth
Amendment as an independent event, with causes distinct from
those of the larger Progressive Movement.” The Seventeenth
Amendment is characterized not as a historical detail swept
along as part of a larger movement, but as a pragmatic response
to perceived inefficiencies in the political system.’®

Under this view, there was no ideological opposition to al-
lowing state legislatures to select senators. In practice, however,
the state legislatures had broken down, and their inability to per-
form the function properly necessitated relieving them of the
duty. As one observer remarked, “The change [to direct elec-
tion] was due to [a] determination to take the matter out of the
hands of the Legislature rather than to an inclination on the part
of the people themselves to make their own selection.””” Direct
election resulted from the default of state legislatures, not from
the determination of Progressive reformers.

Until about 1860, the system of direct election by state legisla-
tures worked effectively.”® Although the Senate was frequently
branded a “millionaire’s club” because of the wealth of its indi-
vidual members,” there was little dissatisfaction with the system

73 1d. at 305.

74 See infra notes 198-205 and accompanying text (noting and explaining the pre-
dominance of the western states in the movement for the Seventeenth Amendment).

75 See, e.g., 1 HAYNES, SENATE, supra note 11, at 95.

76 See, eg., id.

77 ALLEN H. EATON, THE OREGON SYSTEM; THE STORY OF DIRECT LEGISLATION
IN OREGON 92 (1912).

78 See BYrD, supra note 10, at 390.

79 See id. at 395. Of course, the system of indfrect election was intended to pro-
duce precisely this type of person: those of wealth, experience, and achievement.
This result was ensured by requiring a higher age and longer period of citizenship
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by which they were elected.®® Calls for change were directed at
the men who held the offices, not at the system itself.

Beginning in the 1860s, however, discontentment with the elec-
toral system started to grow. Charges of corruption and bribery
became more commonplace. In the first seventy years that the
Constitution was in force, the Senate investigated only one case
of election bribery.®' The next thirty-five years saw nine such
cases.®? Most dramatically, there was an increase in the number
of “deadlocks”: situations where a senator was elected only after
great time and effort, or no one was elected at all.% Deadlocks
often led to the absence of a senatorial representative from the
state for part or all of a session. Numerous ballots were taken,
and legislative business often was interrupted for some time. Be-
tween 1891 and 1905, there were forty-six deadlocks across
twenty states.®* Several deadlocks were broken only with the

before one could serve as a senator, relative to serving in the House. It was also
believed that state legislators would select as senators only individuals known
throughout the state and those with a distaste for popular campaigning and politics.
See THE FeDERALIST Nos. 62, 63 (James Madison) (Jacob E. Cooke ed., 1961);
GoRDON 5. Woop, THE CREATION OF THE AMERICAN REPUBLIC 1776-1787, at 557
(1969).

80 Haynes observes that “the Senate attained its highest prestige” during the pe-
riod that its members were chosen by state legislatures. 1 HAYNES, SENATE, supra
note 11, at 85.

81 [d. at 91.

82 ByrD, supra note 10, at 393.

8 1 HAYNES, SENATE, supra note 11, at 86, :

84 Havnes, ELECTION, supra note 11, at 38-39. The deadlocks (situations that
resulted in no one being selected) in state legislatures from 1891-1905, as well as the
number of days and ballots needed to reach a decision where available, are summa-
rized in the following lists. 1891: Florida (35 days, 75 ballots, as estimated by Secre-
tary of State); North Dakota (3 days, 17 ballots); South Dakota (27 days, 40 ballots).
1892: Louisiana (44 days, no election). 1893: Montana (50 days, 44 ballots, no elec-
tion); Nebraska (21 days, 17 ballots); North Dakota (33 days, 61 ballots); Washing-
ton (51 days, 101 ballots, no election); Wyoming (no election). 1895: Delaware (114
days, 217 ballots, no election); Idaho (51 days, 52 ballots); Oregon (32 days, 58 bal-
lots); Washington (9 days, 28 ballots). 1896: Kentucky (58 days, 52 ballots, no elec-
tion); Louisiana (9 days, 6 ballots); Maryland (8 days, 7 ballots). 1897: Florida (24
days, 45 ballots, as estimated by Secretary of State); Idaho (15 days); Kentucky (36
days, 60 ballots); Oregon (53 days, no election); South Dakota (29 days, 27 ballots);
Utah (17 days, 53 ballots); Washington (7 days, 25 ballots). 1898: Maryland (7 days,
10 ballots); Tennessee (7 days, 7 ballots). 1899: California (67 days, 104 ballots, no
election); Delaware (64 days, 113 ballots, no election); Montana (17 days, 17 bal-
lots); Nebraska (50 days, 43 ballots); Pennsylvania (92 days, 79 ballots, no election);
Utah (52 days, 104 ballots, no election); Wisconsin (8 days, 6 ballots). 1901: Dela-
ware (52 days, 46 ballots, no election); Delaware (52 days, 46 ballots, no election);
Montana (51 days, 66 ballots); Nebraska (72 days, 54 ballots); Nebraska (72 days, 54
ballots); Oregon (22 days, 53 ballots). 1903: Delaware (41 days, 36 ballots); Dela-
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nomination of compromise candidates elected in “stampede”
elections at the end of a session.®® Proponents of the internal
explanation insist that it was a growing impatience with dead-
locks, bribery, and general incompetence on the part of state leg-
islatures that led to the call for direct election.

Experiences such as these, exceptional though they were, nev-

ertheless became so frequent and so widespread that they gave

rise to a determined movement which no longer contented it-

self with attempts to correct obvious defects in the law by

which Congress had regulated the election of Senators, but

which demanded that these elections be taken from the legis-
latures and be placed directly in the hands of the people.

The internal argument has some merit at first glance. Under
closer scrutiny, however, it does not fully explain the demand for
the Seventeenth Amendment. First, deadlocks remained the ex-
ception rather than the rule for senatorial elections, and thus it
cannot explain the intensity or pattern of support for the move-
ment. Second, the internal explanation does not explain why the
movement for direct election took the form of a constitutional
amendment, making the reform difficult to accomplish, rather
than turning to less intrusive and simpler means for achieving the
same ends.

1. Deadlocks Were Exceptional

Although several states faced deadlocks in electing senators,
many more did not. As Senator Elihu Root commented on the
floor of the Senate during the debate on the ratification of the
Seventeenth Amendment:

[W]e are too apt in having our attention fixed upon the excep-
tional to forget the usual. It is true that what have long been
known in this Chamber as forbidden and abhorrent forces do
sometimes affect the election of a Senator, but it is only occa-
sional, and the great body of the Members of the Senate are,

and always have been, elected as the free and intelligent judg-
ment of the State legislatures dictate.5”

Concentrating on the number of deadlocks rather than the
number of successful elections conceals the dynamics of the elec-

ware (41 days, 36 ballots); North Carolina (10 days, 9 ballots); Oregon (32 days, 42
ballots); Washington (9 days, 13 ballots). 1904: Maryland (16 days, 12 ballots). 1905:
Delaware (80 days, 51 ballots, no election); Missouri (60 days, 67 ballots). Id.

85 1 HAYNES, SENATE, supra note 11, at 88-93.

86 1d, at 95.

87 Root, supra note 34, at 2242
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toral process over time. In the fifteen year span examined, only
thirteen states deadlocked more than once; only six states twice
or more.®® In most states, it took only one or two deadlocks for
the legislature to learn not to repeat the process again. Further-
more, many of the states with repeated deadlocks were newly-
admitted western states with inexperienced legislatures and weak
party discipline.®® As western legislators gained experience,
deadlocks became less frequent. As one historian has written of
the Utah deadlocks of 1897 and 1899, “[T]he struggle of 1897,
and the failure of 1899, seemed to be a good teaching experience
and Utah’s legislature never again failed to elect a senator so
long as it had that responsibility.”*°

There also is no correlation between the states that exper-
ienced deadlocks, where presumably frustration with deadlocks
would be greatest, and those that voted to ratify the Seventeenth
Amendment. Delaware suffered seven deadlocks in ten years,
including five that resulted in vacant seats.”” Yet Delaware did
not vote to ratify the amendment.®? Florida suffered two dead-
locks, Kentucky one, Utah two, and Maryland three, yet none of
those states voted to ratify the Seventeenth Amendment.** Loui-
siana suffered two deadlocks but did not vote to ratify until after
the amendment had already passed.®*

The internal explanation also begs the question of why state
legislatures suddenly became incapable of competently electing
senators when they had done so successfully for a century. With-
out knowing why deadlocks occurred, it is difficult to identify di-
rect election as a solution to a problem.

- Meanwhile, most states that did not face deadlocks neverthe-
less voted to ratify.”> The desire in these states for direct election
is particularly difficult for the internal explanation to explain be-
cause these states presumably benefitted at the expense of states
that went unrepresented in the Senate.

88 See supra note 84,

89 Stewart L. Grow, Utah’s Senatorial Election of 1899: The Election that Failed,
39 Uran Hist. Q. 30, 38 (1971).

N Id.

91 See supra note 84.

92 See supra note 6,

93 See supra notes 6, 84.

94 See id.

95 See id.
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2. Less Intrusive Remedies Were Available

The internal explanation is also unable to explain why the
movement for direct election took the form of a constitutional
amendment, a difficult and time-consuming means of achieving
the desired end. There were several reforms short of a constitu-
tional amendment that could have been used to alleviate the
deadlock problem.

A federal statute passed in 1866 had required state legislatures
to elect senators by majority vote, rather than allowing election
by plurality.” Amending that statute to allow for election by a
plurality or requiring run-offs would have eliminated the dead-
lock problem.®” Indeed, Senator Root introduced a bill abolish-
ing the requirement of election by majority, but it was not
adopted.”® The ascent of the Progressive Party and related par-
ties and factions around the turn of the century made it especially
difficult for one candidate to gain a majority in state legislatures.

States also could have been left to deal with the problem on
their own. The first attempt to involve the people directly in the
process of electing senators was the “public canvass,” in which
candidates for the Senate campaigned on behalf of state legisla-
tors who promised to vote for them.” The public canvass was
popularized by the famous Lincoln-Douglas Senate campaign of
1858. “In that campaign, for the first time, each party formally
endorsed a senatorial candidate prior to the state legislative elec-
tion, pledging all party candidates for state office to vote for the
party nominee.”'® During the Civil War years, campaigns for
the state legislature were dominated by questions of whom the
candidates would support for the Senate.!!

The public canvass evolved into the direct primary. Southern
states led the way in adopting the direct primary to choose sena-
tors.'? The Electoral College, initially designed as a system of
indirect election,'® had already evolved into system of de facto

9% See BYrD, supra note 10, at 392; 1 HAYNES, SENATE, supra note 11, at 84
(characterizing the bar on plurality election as “probably the law's most serious
defect”).

97 1 HAYNES, SENATE, supra note 11, at 114 n.1.

98 Id.

99 Brooks, supra note 7, at 207.

100 14,

101 jq.

102 See id.

103 See US. Consr. art. II, § 1.

HeinOnline -- 73 Or. L. Rev. 1025 1994



1026 OREGON LAW REVIEW [Vol. 73, 1994]

direct election. States easily could have copied this model if they
sought direct election.’®

There were no obstacles to state parties establishing de facto
direct election within their states, as Oregon did with the famous
“Oregon Plan.”'% In Oregon, each state legislator was required
to sign one of two statements before running for office. One
statement pledged the candidate to vote for whomever the popu-
lation voted for in a state-wide primary.!® Signing the other
meant that the candidate would not so pledge and would retain
discretion to vote for whomever he desired.!®” “On the whole,
[the Oregon] system worked well, and many states adopted vari-
ations of it.”'% Eventually, Oregon and several other states me-
morialized the Oregon system by state constitutional
amendment.'® Thus, direct election and an end to deadlocks
could have been accomplished by means short of a federal consti-
tutional amendment.

There was no correlation between support for the Seventeenth
Amendment and whether a state had adopted direct election uni-
laterally. Southern states adopted direct election via state pri-
mary relatively early in the process,'!? yet they did not vote for a
federal constitutional amendment to accomplish the same end.
Oregon, by contrast, also had direct primaries, but tirelessly pro-
moted a constitutional amendment.

1T
SPECIAL-INTEREST THEORY OF GOVERNMENT

The special-interest theory of government is distinguished
from the desires of special interest groups to secure the passage
of favorable legislation, in that it describes a model of the process
by which legislation is enacted. While the special-interest theory
of government is probably as old as the political state itself,'!

104 “By 1910, 28 of 46 states had direct primary laws.” Brooks, supra note 7, at
207.

105 See id. at 208.

106 EaTON, supra note 77, at 93.

107 Id. at 95.

108 Larry J. Easterling, Sen. Joseph L. Bristow and the Seventeenth Amendment, 41
Kan. HisT. Q. 488, 490 (1975).

109 See Brooks, supra note 7, at 208.

110 See id. at 206.

111 For general theories of government preceeding the special-interest theory, see,
for example, Joun C. CALHOUN, A Disquisition ON GOVERNMENT (1953); AL-
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economists have formalized it into a descriptive model of
politics.!!?

The lawmaking process can be viewed as a market in which
legal rules are designed according to the desires of the individual
or group that values them most, as measured by willingness and
ability to pay.'’* “The currency used for payment comes in the
form of political support for politicians, bureaucrats, and other
political actors who ‘essentially act like brokers in a private con-
text—they pair demanders and suppliers of legislation.””''* In an
electorate of millions, most individuals lack the incentive to study
the issues and vote.*> This “rational ignorance”!¢ allows well-
organized interest groups to use the political process to transfer
wealth, or economic “rents,”''” from the dispersed public to
themselves.!!®

Successful politicians are those most adept at orchestrating
these transfers. If a politician fails at this task, groups will organ-
ize into political coalitions to remove him and replace him with
someone who is better able to maximize political support.

Thus the process of political support maximization in the eco-
nomic theory of legislation is exactly analogous to the process
of profit maximization by private firms in microeconomic the-
ory. Just as those firms that pursue goals other than profit

maximization are weeded out, so too are those politicians who
pursue goals besides political support maximization.''?

A legislator’s reelection chances are linked to the efficiency with

BERT Jay Nock, Our ENeMY, THE STATE (1946); FrRanz OPPENHEIMER, THE
StaTE (1975).

112 See, e.g., William M. Landes & Richard A. Posner, The Independent Judiciary
in an Interest-Group Perspective, 18 J. Law & Econ. 875 (1975); George J. Stigler,
The Sizes of Legislatures, 5 J. LEGAL Stup. 17 (1976).

113 Macey, supra note 17, at 62-63.

114 Id. (quoting Robert D. Tollison, Public Choice and Legislation, 74 VA. L.
REev. 339, 343 (1988)).

115 See ANTHONY Downs, AN Economic THEORY OF DEMOCRACY 260-76
(1957).

116 See DEnnNis C. MUELLER, PusLic CHoICE I 205-06 (1989).

117 Boudreaux & Pritchard, Rewriting, supra note 16, at 116. “In economic the-
ory, a rent is a payment to a supplier exceeding the supplier’s costs.” Id. at 116 n.20;
see also RICHARD A. PosNER, ECONOMIC ANALYsIS OF Law 10 (4th ed. 1992) (de-
fining “rent” as “a (positive) difference between total revenues and total opportu-
nity costs”). “Rent-seeking” describes the process by which special interests iobby
the government for anti-competitive protection that will allow them to recover long-
term rents which would be dissipated in absence of government protection. Bou-
dreaux & Pritchard, Rewriting, supra note 16, at 116.

118 Sge MaNCUR OLsoN, Jr., THe Locic oF COLLECTIVE AcTION 53-57 (1965).

119 Macey, supra note 17, at 63.
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which he can buy votes through legislation that transfers wealth
to politically powerful groups.!?°

Most regulation does not provide a single lump-sum payment
to an interest group.'?’ The benefits of a piece of legislation are
meted out to the favored group over time. For instance, licensing
laws that limit entry into a profession provide some benefit each
year to members of the protected class. As a result, the total
amount of wealth transferred to the favored groups will be a
function of both the total potential amount of wealth transferred
and the expected life of the stream of payments resulting from
the beneficial legislation. Innovations that increase the lifespan
of the legislation and make it more difficult to repeal'*? raise the
durability of legislation. As durability rises, the amount of the
potential wealth transfer also rises. The economic rents resulting
from legislation create potential gains from trade that can be
shared between the interest group and the politicians delivering
the favorable legislation.” A “contract” is formed between the
legislator and the interest group: The legislator promises his sup-
port for the bill; the interest group promises its support for the
legislator.

A. Effect of Increased Tenure Within Legislatures

Legislative contracts differ from other market contracts, how-
ever, in that the interest group has no way of enforcing its claim
to the benefits of the bargain.'** Performance is not simultane-
ous: Buyers make their bids, in the form of efforts to elect a
legislator, before the legislator can produce the desired law.

More importantly, a legislator may be unable to provide the
maximum potential benefit of the bargain. One legislative ses-
sion cannot bind the decisions of a subsequent session. A bar-
gain agreed to today can be broken next year if there is enough
turnover or legislative reneging to disrupt the coalition of legisla-

120 See Stigler, supra note 112, at 18

121 See POSNER, supra note 117, at 526 (arguing that transferring wealth implicitly
through regulatory limits on competition raises the information costs of opposing
the transfer when compared to a one-time lump-sum transfer equal to the present
value of the transfer).

122 These institutions include things such as the system of legislative committees,
Landes & Posner, supra note 112, at 878; judicial review, id. at 879; and the execu-
tive veto, see W, Mark Crain & Robert D. Tollison, The Executive Branch in the
Interest-Group Theory of Government, 8 J. LEcaL Stup. 355 (1979).

123 See R.H. Coase, The Problem of Social Cost, 3 J.L. & Econ. 1 (1960).

124 Landes & Posner, supra note 112, at 877.
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tors that passed the bill. Legislative churning can lead to the per-
petual overturning of one piece of legislation in favor of another.
If the effectiveness of a legislative act can be guaranteed only
until the next electoral session, the value of legislation to interest
groups will decline. As a result, these groups will be unwilling to
make substantial investments in purchasing legislation that may
be obsolete within a few months or years, or which may require
investment of further resources at a later date. “[T]he most basic
issue related to the demand for legislation is how to explain why
laws persist over time. That is, why is the work of one legislature
not overturned by the next legislature?”!%

The most effective way to increase the durability of legislation
is to increase the durability of the legislative coalition that ini-
tially supported it. For example, a hypothetical legislature that
could pass laws with a perpetual lifespan could capture the full
present value of the expected benefits that piece legislation could
produce over its entire effective life. Increasing the expected
tenure of legislators will increase the present value of the legisla-
tion they pass. This increases the gains available to be shared
between legislators and special interests. Thus, increasing the
tenure of legislators will directly increase the value of wealth
transfers to special interest groups.

Increasing the tenure of legislators will also indirectly increase
the number and value of special interest contracts by reducing
transaction costs within the legislature itself.*?®* The dilemma
confronting intra-legislative deal-making among legislators is
similar to the problem confronting different legislative sessions
over time. Each legislator has an incentive to form majority co-
alitions for his own bill by promising to exchange his own vote on
colleagues’ bills, i.e., logrolling. Once a given legislator’s bill is
passed, however, he has an incentive to breach his promise by
shirking on his promise to help pass the bills desired by his allies.
In the extreme situation, if all legislators could serve only one
term, all bills would have to be passed simultaneously or not at
all. This would substantially raise the transaction costs of passing
legislation. Where legislators serve more than one term, this
problem is mitigated because reneging would undermine a legis-
lator’s ability to form agreements in subsequent sessions. Thus, a

125 Tollison, supra note 114, at 344.
126 See David N. Laband, Transaction Costs and Production In a Legislative Set-
ting, 57 Pus. CHoicE 183 (1988).
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more senior legislator is a more “trustworthy” legislator from the
perspectives of special interests and other legislators. Seniority
alleviates the problems caused by the lack of simultaneity in the
legislative process by enforcing contracts among the members of
the legislature. Legislators will deal more readily with those who
have invested in a reputation for trustworthiness.

By decreasing transaction costs, increased seniority can make
it easier to produce new legislation. Increased tenure will in-
crease the durability of legislation once passed. By making legis-
lation easier to pass and more difficult to repeal, more wealth
transferring legislation can be produced.'®’

B. Increased Tenure Among Legislators

A similar relationship holds when comparing the effects of sen-
iority among legislators within a given legislature. A more senior
legislator will be able to form disproportionate numbers of legis-
lative coalitions relative to those formed by his less-senior col-
leagues. Thus, more senior legislators will be better able to
deliver wealth-producing legislation for their supporters than less
senior, less “trustworthy” colleagues.

More senior members benefit from a number of comparative
advantages. Having already invested in brand-name capital that
establishes their reliability, they may be able to produce recipro-
cal promises at a lower cost than those without a track-record.
Legislative institutions often reward more senior members
through preferred committee appointments, chairmanships, and
other powerful positions. Indeed, making senior members the
“gatekeepers” for legislation through committee control helps to
protect the durability of legislation by blocking its
reconsideration.!?

Moreover, within a given legislature, the bills of more senior
legislators are voted on before the bills of less-senior mem-

127 Because it both increases the durability of legislation and decreases the trans-
action costs of achieving legislation, increased seniority has an asymmetrical effect of
making new legislation easier to achieve without the risk of overturning prior legis-
lation. Thus, increased tenure could conceivably increase both the quality and quan-
tity of special-interest legislation produced. This dual result of increased tenure runs
counter to the accepted wisdom that increased duration of legislation can be bought
only at the cost of a decreased quantity of legislation. See, e.g., POSNER, supra note
117, at 531,

128 See Landes & Posner, supra note 112, at 878.
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bers.!?® This is because these legislators can be relied on to par-
ticipate in subsequent votes and to carry out their legislative quid
pro quos.'* Less senior and less tested legislators are less trust-
worthy with regard to their voting behavior, so their bills are
voted on last. As a result, more senior members exercise
agenda control to determine when bills will be considered during
a legislative session.

Thus, if a state’s congressional delegation is more senior than
those of other states, that state should be expected to receive
more than its pro-rata share of federal spending. Empirical re-
search has demonstrated this to be the case, most dramatically in
the House,'*> where spending bills originate, but also in the
Senate.!®

C. Bicameralism

Bicameralism constrains the ability of legislatures and special
interests to enter into contracts, Bicameralism makes formation
of special interest contracts by one house contingent on majority
support in the other house as well. If the support of the winning
coalition in one house overlaps with the other, bicameralism
poses little obstacle to passage of legislation. If, however, the
two houses are drawn from different constituencies, the logroll-
ing coalitions necessary to generate passage in both houses be-
come more complicated, thereby reducing the number of
contracts formed. Where overlap is substantial, the goals of poli-
ticians and interest groups from a given geographic area will be
similar. For example, if identical districts elect an equal number
of senators and representatives, the majority coalition supporting
a bill in one house will mirror the majority in the other.!** As

129 W. Mark Crain et al., Final Voting in Legislatures, 76 AM. Econ. Rev. 833,
833-35 (1986).

130 Id. at 834,

13t jg.

132 See W. Mark Crain & Robert D. Tollison, Representation and Influence: A
Reply, 10 J. LEGAL STUD. 215, 218 (1981) (legislator influence exerts an impact on
federal allocations that is independent of the number of representatives, and hence
the population, that a state has); W. Mark Crain & Robert Tollison, The Influence of
Representation on Public Policy, 6 J. LEGAL STUD. 355, 357 (1977) (more senior
delegations to the House are related to larger expenditure proportions of the federal
budget).

133 See Stigler, supra note 112, at 26-27 (seniority of U.S. senators impacts the
dispersal of federal grants and employment relative to its entire representative
delegation).

134 If only a bare majority of a house’s representatives is needed to pass legisla-
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overlap decreases, the constituencies of the members of the two
houses are more likely to differ and the goals of the two houses
are more likely to be at odds. A decrease in the similarity of
representatives’ constituencies increases the size of the group
necessary to enact legislation.”> Reducing the overlap of the
constituencies of the two houses ensures that legislation reflects
the wishes of more than a small minority.

For a given polity size and number of representatives, an in-
crease in the size of one house relative to the size of the other
alters the basis of representation within each house, reducing the
similarity or homogeneity of the constituencies between the two
houses.!3 As the constituent bases of the two houses become
more disparate, conflict over desired courses of action increases
and developing bargains suitable to everyone becomes increas-
ingly necessary.’*’

Interest groups will seek to maximize their potential return
from lobbying both houses.’*® In other words, production of leg-
islation by a “generous” house with which special-interest con-
tracts are easily formed can be reduced by a more reluctant
house. The difficulty of reaching agreement with the second
house will influence the amount that interest groups will be will-
ing to spend to influence the first.'* As the sizes of the two
houses become more disparate and the constituencies legislators
represent become more diverse, obtaining majorities in both
houses becomes more costly.!4°

tion, and each representative in the governing majority needs just over one-half of
the voters in his district, then, in theory, one-quarter of the voters (i.e., one-half of
the voters in one-half of the districts) could control the elected legislature. See
BucHANAN & TULLOCK, supra note 17, at 233-35.

135 Id.; W. Mark Crain, Cost and Qutput in the Legislative Firm, 8 J. LEGAL STUD.
607, 612 (1979).

136 Crain, supra note 135, at 612.

137 Id. at 612-13. The Framers understood the protection provided by increasing
the diversity between the two houses of a bicameral legislature. See THE FEDERAL-
i1sT No. 62, supra note 20, at 418. Madison recognized that “the improbability of
sinister combinations [was] in proportion to the dissimilarity in the genius of the two
bodies”; thus, it was considered “politic to distinguish them from each other by
every circumstance.” Id.

138 Robert E. McCormick & Robert D. Tollison, Wealth Transfers in a Representa-
tive Democracy, in TowArD a THEORY OF THE RENT-SEEKING SocIETY 293, 295
{(James M. Buchanan et al, eds., 1980).

139 In fact, increasing homogeneity increases legislative activity at a greater than
proportional rate. See Crain, supra note 135, at 621,

140 William Shughart II & Robert Tollison, On the Growth of Government and the
Political Economy of Legislation, 9 Res. L. & Econ. 111, 121 (1986).
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Therefore, where a large disparity in the production of special-
interest legislation exists between the two houses of a bicameral
legislature, interested parties would be expected to demand a
change that would make the houses more homogeneous. Spe-
cial-interest groups will seek homogeneity to increase the return
on their lobbying investments. The more generous house will
also seek homogeneity because the penuriousness of the other
house will limit its own ability to form special-interest contracts.

v

SPECIAL-INTEREST ANALYSIS OF THE SEVENTEENTH
AMENDMENT

This section explains how the special-interest group model ap-
plies to the passage of the Seventeenth Amendment. The Seven-
teenth Amendment loosened constraints that had previously
limited the ability of the federal government to transfer wealth to
organized special-interest groups. By loosening oversight of sen-
ators, the Seventeenth Amendment made possible massive
wealth transfers by the federal government that had been impos-
sible throughout the nineteenth century.!*! The Seventeenth
Amendment changed the “playing field” upon which rent-seek-
ing behavior took place.

Understanding why the Seventeenth Amendment increased
the ability of special interests to secure favorable legislation at
the federal level first requires an explanation of how the original
system thwarted federal rent-seeking activity so effectively. Af-
ter understanding how the original system worked, we can iden-
tify the forces that led special-interest groups to favor the
Seventeenth Amendment.

Changing the system for electing senators made monitoring
the behavior of senators more difficult and thereby permitted
more legislation advancing causes of particular interest groups.
In addition, the rise of a national economy changed the tradi-
tional structure of relationships between politicians and interest
groups. Interest groups extended beyond state boundaries, ne-
cessitating new legislation to further their goals. Finally, the Sev-
enteenth Amendment was not uniformally supported throughout
the country; it was strongest in regions that stood to gain finan-
cially from the reform.

141 See Boudreaux & Pritchard, Rewriting, supra note 16, at 146.
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A. Pre-Amendment History: Senators as Agents

The Constitutional Convention provided for selection of sena-
tors by state legislatures for two reasons. First, the Senate was
intended to protect the independence of the states from being
trampled by the federal government.'4? Second, election of sena-
tors by the state legislature rather than a vote of the people was
intended to create a true bicameral legislative branch.'** Having
the legislature draw authority from two different sources made it
more difficult for special-interest “factions” to divert the powers
of government toward private ends.'4

Allowing state legislatures to select senators provided the
states with an institutional weapon to defend their sphere of ac-
tion. The people at large could speak through the House of Rep-
resentatives and the President. The Senate provided a forum for
states to preserve their power as states and thereby prevented
the federal government from swallowing them.'*> Without ratifi-
cation of federal actions by the states in their sovereign author-
ity, state action would be subject to the mercy of the federal
government. As Joseph Story observed, “The equal vote in the
Senate is, . . . at once a constitutional recognition of the sover-
eignty remaining in the states, and an instrument for the preser-
vation of it. It guards them against a consolidation of the states
into one simple republic.”4¢

Federalism, however, was not an end in itself. As evidenced in
other provisions of the Constitution, the purpose of preserving
federalism was to restrain the power of factions to divert the
power of the federal government towards private ends.'*’” This
goal was achieved through bicameralism: two legislative houses
with members accountable to distinct constituencies. Before tak-
ing effect, legislation would have to be ratified by two independ-
ent power sources; the people’s representatives in the House,
and the state legislatures’ agents in the Senate.

The purpose of bicameralism was to make passing legislation

142 See supra note 26 and accompanying text.

143 THE FEDERALIST NoO. 51, supra note 4, at 350.

144 1d.

145 See Vik D, Amar, Note, The Senate and the Constitution, 97 YarLe L.J. 1111,
1116 (1988).

146 2 JosePH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED
States 179 (Thomas M. Cooley ed., 1873).

147 See THE FEDERALIST NoO, 10 (James Madison) (Benjamin Fletcher Wright ed.,
1961).
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more difficult.'*® This purpose could be achieved by making the
House and Senate accountable to different constituencies.
Madison wrote:

In republican government, the legislative authority, necessar-
ily, predominates. The remedy for this inconveniency is, to di-
vide the legislature into different branches; and to render them
by different modes of election, and different principles of ac-
tion, as little connected with each other, as the nature of their
common functions and their common dependence on the soci-
ety, will admit.4° '

Different constituencies for the two houses protect the public by
ensuring that legislation represents the views of a majority of the
populace. This limits the ability of special interests to pervert the
legislative process:

Another advantage accruing from . . . the constitution of the
senate is, the additional impediment it must prove against im-
proper acts of legislation. No law or resolution can now be
passed without the concurrence first of a majority of the peo-
ple, and then of a majority of the States. It must be acknowl-
edged that this complicated check on legislation may in some
instances be injurious as well as beneficial; . . . [but] as the
facility and excess of law-making seem to be the diseases to
which our governments are most liable, it is not impossible
that this part of the constitution may be more convenient in
practice than it appears to many in contemplation.'>®

Requiring the consent of a second house “distinct from, and di-
viding the power with, [the] first . . . [would] double[ ] the secur-
ity to the people, by requiring the concurrence of two distinct
bodies in schemes of usurpation or perfidy.”?*!

The role of the Senate in limiting the scope of factions was also
noted in the ratifying conventions. Charles Cotesworth Pinckney
of South Carolina observed that basing representation on popu-
lation alone would “have operated as [a] temptation[ ] to design-
ing and ambitious men to sacrifice the public good to private
views.”152 Selection of senators by state legislatures mitigated

148 See Easterbrook, supra note 5.

149 THE FEDERALIST NO. 51, supra note 4, at 350; see also Edmund Burke, Reffec-
tions on the Revolution in France, in 8 THE WRITINGS AND SPEECHES OF EDMUND
BURKE 53, 110 (Paul Langford ed., Clarendon Press 1989) (noting the importance of
the tricameral system of the Estates General in pre-Revolution France in preserving
ordered liberty).

150 THE FEDERALIST NO. 62, supra note 20, at 417.

151 Id. at 418.

152 4 ELLiOT, supra note 26, at 257 (1836); see also 1 THE RECORDS OF THE CON-
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Pinckney’s fears:

This cannot be the case at present; the different mode of rep-
resentation for the Senate will, as has already been observed,
most effectually prevent it. The purpose of establishing differ-
ent houses of legislation was to introduce the influence of dif-
ferent interests and principles; and [Pinckney] thought that we
should derive, from this mode of separating the legislature
into two branches, those benefits which a proper complication
of principles is capable of producing, and which must, in
[Pinckney’s] judgment, be greater than any evils that may arise
from their temporary dissensions.>3

The Senate was seen as the forum for the states to speak as
sovereign entities. State governments ensured that senators rep-
resented their interests through the historic practice of “in-
structing” senators. Under this practice, state legislatures told
senators how to vote on particular legislative items.’** A senator
served as “an ambassador of the State to the nation while the
[House] representative was simply a member of his branch of
congress and not in any way subject to other authority than that
of his constituents and of the nation as a whole.”’>> “As the
‘constituency’ of U.S. senators, the state legislatures regularly in-
structed them.”'*® Senators who failed to heed their instructions
were usually forced to resign, even if their terms were not com-
plete.’>” As agents of the state legislatures, the primary duty of
senators was to protect the sphere in which state and local gov-
ernments could operate, free from the potentially strong arm of
Washington.

It is important to note, however, that this institutional con-

sTITUTIONAL CoNVENTION 254 (Max Farrand ed., 1911) (statements of James
Wilson).

153 4 EvLvioT, supra note 26, at 257.

154 Kenneth Bresler, Rediscovering the Right 1o Instruct Legislators, 26 New ENG,
L. Rev. 355, 365 (1991).

155 William E. Dodd, The Principle of Instructing United States Senators, 1 S. AT-
rantic Q. 326, 327 (1902).

156 Bresler, supra note 154, at 365 (footnotes omitted). Bresler also notes that
“[a] common formula was for state legislatures to instruct U.S. Senators and request
that U.S. Representatives vote in a certain way. The formula recognized that indi-
vidual citizens, and not the legislatures, were the constituencies of U.S. Representa-
tives.” Id.

157 Bresler provides several examples of situations where senators were forced to
resign for disobeying instructions. See id. at 365-67. In Virginia, the General As-
sembly declared that instructions could be disobeyed only if the instruction required
violating the Constitution or committing an act of moral turpitude. Id at 366.
Moreover, it commanded that any Virginian who did not feel bound by instructions
should not accept appointment as a U.S. senator. Id. at 366.
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straint on the domain of the federal government did not impair
its ability to function in times of national crisis. Federal action
was permitted when necessary, most notably during times of
war.’>® After a national crisis subsided, however, federal ex-
penditures returned to their traditional level as measured as a
percentage of national income.’> The “ratchet effect” of federal
intervention, persisting after the dissipation of the crisis that
spawned it,!®® was absent from American history until World
War 1. The predominance of state and local action was reas-
serted soon after each crisis abated. By contrast, post-Seven-
teenth Amendment history has been marked by the increasing
dominance of the federal government relative to the state and
local authorities.®!

In general, the activity of the federal government in the nine-
teenth century was confined to the provision of “public goods,”
such as defense and international relations.'®? Redistributive ac-
tivity to special-interest groups was virtually non-existent at the
federal level.!5

A low level of federal redistributive activity does not rule out
the presence of special-interest legislation on the state level. On
the state level, however, special-interest legislation is likely to be
lower than comparable federal activity. If a state’s special-inter-
est activity becomes too expensive to the public at large, resi-
dents can move to a state with lower redistributive activity
costs.’®* This ability to flee the costs of rent-seeking activity lim-
its the ability of state and local authorities to engage in such prac-
tices. However, this limitation is absent on the national level
because moving to another country is not a practical nor desira-
ble alternative for most citizens. Accordingly, rent-seeking at the
state level is usually less destructive to the economy than rent-
seeking at the national level because the possibility of exit limits

158 See Meiners, supra note 9, at 95.

159 I4 .

160 See HiGas, supra note 64, at 30.

161 See Borcherding, supra note 31, at 25-26.

162 See HiGGs, supra note 64, at 114,

163 See id. at 26.

164 §g¢ RoBERT H. BORK, THE TEMPTING OF AMERICA: THE POLITICAL SEDUC-
TION OF THE Law 52-53 (1990); POSNER, supra note 117, at 533; Easterbrook, supra
note 5, at 1333; Charles M. Tiebout, A Pure Theory of Local Expenditures, 64 J.
Por. Econ. 416, 418-24 (1956).
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the costs imposed on those paying the bills.'6*

Election of senators by state legislatures made it difficult for
special interests to engage in rent-seeking activity. While they
could directly lobby the popularly-elected members of the
House, pushing a bill through the Senate required the acquies-
cence of majorities in the state legislatures that senators repre-
sented. The costs of persuading a majority of both houses of a
majority of states to permit their senators to vote in the desired
manner were likely to be extremely high. Influencing a senator
required working through numerous intermediaries on the state
level. Interest groups would spread their expenditures across the
various state delegations to equalize the marginal benefit to the
interest group of each dollar spent on all delegations.'®® As a
result, states with lower marginal returns to lobbying would tend
to decrease the amount spent in rent-seeking activity as well as
the overall amount of wealth transferred.

The costs of influencing the state legislators to permit senators
to vote for wealth-transferring acts were even higher because
state legislators considered that realm of legislation their domain.
State legislators prevented the federal government from carrying
out wealth-transferring activity because they wanted to preserve
that power for themselves. By retaining sole authority to pass
out economic rents, state legislators could receive the benefits
that accompany this power.'s? They would be compensated not
just for allowing the senator to vote in the way requested, but
also for the opportunity cost of foregoing the use of their own
power to deliver the proposed regulation themselves.

Little federal rent-seeking activity occurred throughout the
nineteenth century as a result of the high costs of forming spe-
cial-interest contracts on the federal level. As one commentator
has observed, “The whole structure of checks and balances, the
indirect representation of senators, the tripartite division of pow-
ers, as well as the reservation of power by the states, made any
governmental efforts to redistribute income . . . very costly.”!¢®
Moreover, because most redistributive activity occurred on the

165 See Easterbrook, supra note 5, at 1338. Of course, this is the opposite of
Madison’s belief that faction was more dangerous on the state level. See id. at 1338,

166 See McCormick & Tollison, supra note 138, at 295.

167 See supra part 1L

168 AmeRrICAN Economic GRowTH: AN EconoMisT’s HISTORY OF THE UNITED
StaTES 647 (Lance E. Davis et al. eds., 1972) [hereinafter AMERICAN ECcoNOMIC
GROWTH].
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state level, inter-jurisdictional competition limited the total
amount of rent-seeking activity in the economy.!6°

B. The Push for Direct E!eétion
1. Development of a National Economy

The inability of the federal government to produce special-in-
terest legislation during the nineteenth century led to pressures
for institutional change. The post-Civil War Era was character-
ized by a rapid rise in interstate commerce and a rise in the influ-
ence of national interest groups.!” Whereas interest groups had
previously been linked to local economic interests, the latter half
of the nineteenth century saw the rise of organized labor un-
ions'”! and increased interstate commerce through railroads and
other improved transportation and information systems. More-
over, the increased national wealth that accompanied the spread
of labor across a national market also increased the gains avail-
able to any group that could tap into this wealth through the
political process.!”?

The rise in interstate economic activity was accompanied by a
rise in the number of interest groups with interstate concerns.
The growing national power of railroads, labor unions, and trusts
made national political action more important. “[T]he size of the
market underwent radical expansion. At the beginning of the
century, except for those in international trade, markets were
predominantly local, and most economic units either were self-
sufficient or produced for local consumption.””® But, “[a]s mar-
kets shifted from local to state to national, the scope of political
activity and its potential gains moved in the same direction.”™

Given the interstate nature of the demanding interest groups, a
Senate responsible to state governments would tend to under-
produce legislation demanded by national special-interest

169 See supra note 164 and accompanying text.

170 See Easterbrook, supra note 5, at 1335-36.

171 Higgs notes that labor union membership grew from less than half a million in
1897, to about two million in 1904, and finally reached three million in 1917. The
greatest strongholds were made in the railroad and coal mining industries. Hicas,
supra note 64, at 108, :

172 See Easterbrook, supra note 5, at 1338,

173 AMeRICAN EconoMic GROWTH, supra note 168, at 647,

174 Id. at 649, see also KoLxo, supra note 13, at 6 (noting that business advocacy
of federal regulation was driven by a desire “to stabilize industries that had moved
beyond state boundaries” and to fend off less-beneficient state regulation).
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groups.'” Each senator would be pressured to reward only the
interests of his state and to protect the state legislature’s hold on
the power to redistribute wealth. Passing legislation for groups
whose strengths were dispersed among several states would im-
pose costs on the state legislatures that chose a senator to protect
home state interests. In contrast, House members could trade off
support for national interest groups in return for political support
more readily than could members of the Senate. For House
members, the money and other support interest groups provided
could be converted directly into votes, rather than all lobbying
being funnelled through the state legislatures.

Direct election allowed senators to act similarly to representa-
tives. Senators could now convert special-interest support into
reelection assets. While senators’ new independence raised the
costs of influencing them, this increase was dwarfed by the de-
crease in costs resulting from their ability to contract with sena-
tors directly, rather than work through the state legislatures.'”s
Rent-seeking expenses could be equated across the House and
the Senate, rather than through the less-efficient process of hav-
ing to spread resources across the House and the various state
legislatures.

In the decades leading up to the passage of the Seventeenth
Amendment, the Senate consistently frustrated the redistributive
desires of the House. Special-interest legislation frequently
passed the House, only to stall in the Senate.!”” For instance, in
1911 alone, the House passed twenty-seven pro-labor measures,
eighteen of which were rejected by the Senate.!”®

Because all legislation must pass both houses, the Senate’s re-
luctance to follow the House’s lead in passing redistributive legis-
lation drove down the marginal return of lobbying either house.
Spending money to influence House members was worthless if
the Senate could not be induced to go along. Because marginal
expenditures on lobbying will be equated across both houses of a

175 As noted earlier, there is no indication that public goods which could be pro-
vided only on the national level, such as national defense, were underproduced dur-
ing the time when senators were selected by state legislatures. See supra notes 162-
63 and accompanying text.

176 See Easterbrook, supra note 5, at 1338; Cass R. Sunstein, Interest Groups in
American Public Law, 38 Stan. L. REv. 29, 79 (1985) (observing that the democrati-
zation of the Senate is one factor that has made it easier for private interest groups
to exert influence upon legislators); Amar, supra note 145, at 1129.

177 See Meiners, supra note 9, at 93.

178 BUENKER, URBAN LIBERALISM, supra note 13, at 85.
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bicameral system, the penuriousness of the Senate decreased the
price that House members could charge for their services.

As a result, House members would likely favor institutional
changes increasing the similarity in the constituency between
themselves and senators. Thus, it is not surprising that between
1893 and 1911, proposals for direct election of senators passed
the House six times, only to die €ach time in the Senate.'” The
House had become a body responsive to national impulses, while
the Senate continued to fight the tendency toward the federal
government’s aggrandizement of power.

2. Decreased Monitoring

A second characteristic of the movement to direct election was
that it made monitoring a senator’s behavior more difficult. As
monitoring became more difficult, it became easier for senators
to sacrifice their constituents’ concerns for their own desires and
those of special-interest groups.

State legislators had the ability and incentive to monitor sena-
tors much more closely than could the dispersed public. Mem-
bers of state legislatures were in a better position than the
dispersed public to secure and deal with information from Wash-
ington. Because of the small size of state legislatures, each legis-
lator had an incentive to monitor the senator’s behavior.’® One
legislator in a body of forty legislators can have some practical
control over a senator’s behavior; one voter in a constituency of
several million cannot. Moreover, because they elected and in-
structed senators, legislators had an incentive to monitor their
behavior; the legislator could be made to suffer at the polls for
unpopular decisions by senators.’”® Thus, while some agency
problems existed, senators generally acted on the orders of state
legislatures. While senators were often recalled for violating the
orders of state legislatures, the threat of such action was usually
enough to deter the others.'8?

The nineteenth century was a time of rapid economic growth.
Per capita Gross National Product increased by approximately

179 1 HAYNES, SENATE, supra note 11, at 178.

180 See supra notes 154-57 and accompanying text; see also Easterbrook, supra
note 5, at 1332 (“representatives, being fewer in number than the electorate as a
whole, are more apt to conclude that their votes do matter and therefore to make
the effort necessary to choose wisely”).

181 See supra notes 154-57 and accompanying text.

182 See supra notes 156-57 and accompanying text,
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four percent annually from 1840-1900.'® As income increased,
the opportunity cost to voters of spending time monitoring the
political process also increased, leading to a reduction in moni-
toring activities.'® State legislators would have continued to
monitor senators closely. In contrast, increasingly wealthy pri-
vate citizens would have found it expensive to spend time and
energy monitoring politicians when compared to alternative uses
of their time.'®

Contemporaneous expansions of the franchise to new voters
also reduced the marginal value of each individual’s vote, leading
to a reduced incentive for public monitoring.!% New recipients
of the franchise also tended to be poorly-educated recent immi-
grants who lacked knowledge of the political process.'®” This
combination of increased wealth and an enlarged, less-informed
electorate meant that a transition to direct election would tend to
further decrease the degree of monitoring to which a senator
would be subject.

3. Seniority Differences

The special-interest theory of government can also explain why
the push for popular election became a national movement,
rather than a state-by-state reform movement. Several states had
systems approximating direct election by the turn of the century,
through primaries, pledges, and other similar methods.'®® Other

183 AMERICAN EcoNOMIC GROWTH, supra note 168, at 35.

184 §ee McCormick & Tollison, supra note 138, at 296. McCormick and Tollison
find a substitution effect for increased wealth: As wealth increases, monitoring de-
clines. An individual can make income either by producing it through voluntary
exchange in the market or by investing it in trying to gain or maintain political favors
that provide him with wealth. As wealth increases, the marginal benefit of market
activities increases relative to political activities. Thus, the marginal benefit of in-
vesting time and resources in monitoring the political process falls. As a result, as
the economy grows, monitoring falls. McCormick and Tollison’s empirical demon-
stration of this substitution effect rebuts the claim that government is a normal good,
i.e., that people demand more government as wealth increases. It is more accurate
to say that as wealth increases, people get more government—even though they do
not want it.

185 It is interesting to note that the practice of instructing senators died with the
Seventeenth Amendment. The end of the power of instruction raised monitoring
costs even more. See Bresler, supra note 154 (arguing for a return to the system of
instruction).

186 See Boudreaux & Pritchard, Rewriting, supra note 16, at 143-44.

187 See BUENKER, URBAN LIBERALISM, supra note 13, at 1-6; Boudreaux &
Pritchard, Rewriting, supra note 16, at 143.

188 | HAYNES, SENATE, supra note 11, at 98-104.
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states eschewed these innovations,'®® suggesting that a diversity
of opinion existed as to the “justice” and efficiency of election by
state legislatures. Most elections in most states were uneventful,
and some adopted reforms voluntarily.

Relative differences among states in the seniority of their dele-
gations produce differences in power. More senior delegations
have more influence because of their increased status on commit-
tees, greater reliability in maintaining contracts with special in-
terests,’®® and greater ability to logroll with other legislators.’?!

States with less-senior delegations, therefore, are net losers to
more senior states in the struggle for federal money. Moreover,
differences in state election processes may result in consistent
differences in seniority: classes of permanent “winners” and
“losers.” If consistent inequalities in seniority result from using
different electoral systems, adoption of a uniform rule, such as
direct election, will eliminate the disparities. Removing institu-
tions that give some states a comparative advantage in develop-
ing more-senior delegations levels the playing field, allowing all
states to compete equally.

One-party southern states after the Civil War repeatedly were
able to return the same senators to Washington.'* Politics in the
western states, by comparison, were chaotic throughout the pre-
Seventeenth Amendment period.!®®> The western states saw a
succession of third parties and intra-party insurgencies con-
structed on populist and progressive lines that made it impossible
to achieve a steady majority for any length of time.'®* As a re-
sult, there was a “churning” in Senate delegations: each time a
new coalition came to power, senators were replaced by repre-
sentatives of the new coalition.'?*

The differences in influence between the more-senior southern
delegations and less-senior western delegations are reflected in
the allocation of federal funds during that period. Federal ex-
penditures rose dramatically throughout the southern states in

" 189 See 1 HAYNES, SENATE, supra note 11, at 104 (in the 1910 session, fourteen
out of thirty senators had been chosen by some form of direct election).

190 See supra notes 122-23 and accompanying text.

191 See supra notes 126-27 and accompanying text,

192 See Haynes, The Changing Senate, supra note 11, at 229-30.

193 See 1 HAYNES, SENATE, supra note 11, at 100.

194 See Haynes, The Changing Senate, supra note 11, at 229-30.

195 See E. Daniel Potts, William Squire Kenyon and the Iowa Senatorial Election of
1911, 38 AnNNAaLs OF Iowa 206 (1966).
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the period from 1870 to 1900.2%¢ By contrast, western influence
declined during the same period.!’

The South’s one-party system isolated U.S. senators from de-
velopments in the state legislatures by permitting the same per-
son to be returned repeatedly. In contrast, each gyration in state
politics in the western states was reflected in a change in the sen-
ator chosen. Southern senators could enter into long-term con-
tracts with special-interest groups because they were assured of
remaining in Washington for multiple terms. Senators from
western states could not promise that the contracts they formed
with special-interest groups would have the same degree of dura-
bility. Thus, southern senators were able to increase the number
and value of their contracts with special interests. Combined
with the other institutional arrangements favoring seniority, such
as the committee system, southern senators exercised a dispro-
portionate amount of power, especially relative to their western
brethren.

Direct election of senators provided a means for western inter-
ests to break this cycle of southern dominance. By removing the
decision from the hands of state legislatures, popular election
could shield senators from the disruptions caused by party com-
petition on the state level. Direct election allowed state legisla-
tures to tie their own hands and maintain a stable delegation to
Washington, even if state politics were unstable. By allowing
voters to bypass the issues causing dissension on the state level,
direct election would allow a state’s senatorial delegation to
maintain the same stability as southern delegations.

Western states provided most of the impetus for the Seven-
teenth Amendment.’®® By contrast, southern states were dispro-
portionately represented in the group of states that opposed
ratification.!®® Moreover, the rhetoric of western politicians indi-
cated that they supported popular election of senators as a means
of rectifying imbalances in power in Washington.2*®

196 See Lance Davis & John Legler, The Government in the American Economy,
1815-1902: A Quantiative Study, 26 J. Econ. Hisr. 514, 529 (1966).

197 Id.

198 See HayNEs, ELECTION, supra note 11, at 108-09.

199 Alabama, Delaware, Florida, Georgia, Kentucky, Maryland, Mississippi, South
Carolina, and Virginia refused to ratify the amendment and Louisiana did so only
after it had already passed. Of the states opposing ratification, only Rhode Island
and Utah could not be considered southern. See supra note 6.

200 See, e.g., Easterling, supra note 108, at 493, 501.
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Western politicians in the post-Civil War Era were acutely
aware of their diminishing influence, giving rise to a group of
midwestern senators known as the “Insurgents,” who were dedi-
cated to the self-proclaimed goal of “balancing the scales which
had been weighed against agrarian interests.”?®! The increasing
nationalization of the economy had overwhelmed the regional in-
terests of the agrarian states: :

For years Western farmers had patiently subscribed to an alli-
ance with the commercial and industrial classes of the East to
stimulate the economic growth of the nation. But as the econ-
omy grew more centralized, Midwestern farmers lost their
economic independence, and the benefits they received in re-
turn for supporting a protective tariff and lax regulation of
corporations and railroads, lost their former value. The part-
ners in this alliance no longer shared its benefits equally.2%

Western politicians saw popular control of government as a
means to rectify the imbalances under which they suffered:

The Insurgents were concerned with two major reforms: first,
the control or destruction of the powerful corporate interests
in the East; and second, the expansion of “popular govern-
ment.” These two goals were inter-related because Insurgents
assumed that the extension of popular control over govern-
ment would automatically weaken the influence of the corpo-
rate interests. To ... Insurgents, the direct election of senators
promised to take control of the senate away from these inter-
ests and restore it to “the people.” Implicit in this maneuver
was the hope that it would relieve the economic discrimination

against their region.?®

In contrast to the Insurgents’ zeal for direct election, southern
senators led the opposition to the Seventeenth Amendment on
the Senate floor.2*

While claiming an affinity with the broader Progressive
agenda, western senators’ concrete legislative goals were driven
mainly by a desire to advance the interests of the economic
forces in their region, not ideological considerations. As one his-
torian observes of the Insurgents:

Under direct elections, [the Insurgents] believed the people
would elect senators who were free from the influence of the

201 [d. at 492.

202 1d

203 /4. at 492-93 (internal footnote omitted); see also id. at 501 (explaining Kansas
Senator Joseph Bristow’s conversion to a belief in direct election of senators as a
means of “end[ing] the economic discrimination against his region”).

204 Id. at 497.
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great corporate interests, and who would work to correct the
ecopomic imbalance that favored the commercial and indus-
trial interests of the East over the agrarian interests of the
Midwest. Comparatively, [the Insurgents’] legislative goals
were restricted and did not extend far beyond the narrow in-
terests of [their] own region. [They], for example, were not
especially concerned about social reforms that affected city
workers, such as minimum wage and maximum hours legisla-
tion, old age pensions, and workmen’s compensation. As one
historian has noted, it was “not so much that they opposed
these measures, but just that they paid them little attention.”
What interested Insurgents more were matters that directly af-
fected their constituents, such as tariff revision and railroad
regulation. Consequently, when [Insurgents] spoke of restor-
ing control of the government to “the people” through the
17th Amendment, implicitly [they] meant the people of [their
states].29°

Western senators sought to redress the balance of power between
the regions through direct election. The adoption of popular
election could eliminate imbalances in political power caused by
the generally shorter tenures of western senators,

4. Popular Election as a Constitutional Movement

The special-interest theory of government also explains why
constitutional amendment, rather than statute, was the course
chosen for imposing a uniform national rule on all the states.
The interest-group theory suggests that a constitutional amend-
ment was pursued as a means to ensure a more stable reform
than could be achieved through standard legislation.?®® Legisla-
tion or constitutional revision at the state level would be subject
to future state legislatures overturning previous agreements for
popular election. The power to elect senators was potentially
one of the most important responsibilities of a state legislator,
providing a strong incentive to reclaim this power where possi-
ble. As a result, state laws limiting legislators’ discretion would
be in danger of being overturned. A federal constitutional
amendment would remove the ability of state legislatures to reas-
sert control over Senate selections.

Moreover, the costs of passing the Seventeenth Amendment
were reduced by a variety of factors. The House support for
popular election of senators further entrenched the Amendment
by making it difficult to repeal. The House indicated its support

205 Id. at 510-11 (internal footnote omitted).
206 See Boudreaux & Pritchard, Rewriting, supra note 16, at 115-23.
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repeatedly between 1893 and 1911.2% Strong House support
made the costs of passing the Amendment lower than the costs
of repealing it later.

Nor can the presence of ideologically-committed reformers in
the Progressive Movement be ignored. The opportunity for less-
idealistic reformers to clothe their ambitions in the dress of the
public interest also made passage easier. Moreover, once power
was given to the people, it became inconceivable to think of it
being reclaimed.

Thus, while the marginal costs of achieving popular election
through a federal constitutional amendment were higher than for
alternative means,”®® asymmetries in relative costs made passage
more likely while repeal by a subsequent amendment remained
difficult. As a result, it was more efficient for interest groups to
pursue a constitutional amendment, rather than settling for mere
legislative changes.?® Once enacted, the Seventeenth Amend-
ment entrenched the popular electoral regime, allowing for a
long-term exploitation of the benefits such a regime would
produce.

v
TESTING THE INTEREST-GROUP EXPLANATION

The model described leads to empirically testable implications
for the validity of the interest-group explanation of the Seven-
teenth Amendment. This Section presents two tests of the inter-
est-group explanation. First, it tests the proposition that the push
for direct election was an attempt to increase the tenure of sena-
tors. Increasing tenure would increase both the number of spe-
cial-interest contracts formed, as well as their value. Second, the
support of the western states is tested to see whether direct elec-
tion was intended to correct seniority imbalances that had re-
dounded to the disadvantage of the westerners. The first part of
this Section develops the tests of the interest-group theory. The
second part presents the results and conclusions of the tests.

207 1 HAYNES, SENATE, supra note 11, at 178,

208 See id. at 118-20 (detailing the factors that make constitutional amendments
more difficult and costly to obtain than enactment of a law).

209 See id. at 118 (“If the benefits of amendment are greater than the costs of
obtaining one, a group will opt for constitutional change. If the added cost of consti-
tutional protection exceeds the added benefit for an interest group, that group will
pursue statutory protections.”).
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A. Hypotheses
1. Legislative Longevity

The special-interest group theory of government suggests that
one purpose of the Seventeenth Amendment was to make rent-
seeking activity more effective by increasing the longevity of sen-
ators. Increasing the tenures of senators would decrease transac-
tion costs within the Senate and increase the durability that
senators could provide for special-interest legislation. Thus, both
the quantity and value of special-interest legislation passed
would rise. It is predicted that the average tenure of U.S. sena-
tors should rise in the post-Seventeenth Amendment period rela-
tive to the pre-Amendment period.

2. Western States

Support for the Seventeenth Amendment was especially in-
tense in the western region of the country. The Progressive Party
and the Insurgent wing of the Republican Party were more
prominent in these farm states than elsewhere. The strength of
western support for the Seventeenth Amendment, as well as the
West’s persistent complaints about perceived economic discrimi-
nation against their region, suggests a second test of the interest-
group explanation of the Seventeenth Amendment.

If influence in Washington is a function of the relative seniority
of a state’s senatorial delegation, then complaints about “eco-
nomic discrimination” may have been rooted in disparities in
seniority across regions. It would be expected that empirical data
would demonstrate that before the Seventeenth Amendment the
average level of seniority in the western states was lower than in
the remainder of the country. Interregional differences in senior-
ity would be eliminated following the transition to direct elec-
tion. Direct election may have been a means of halting the
decline of western influence that had characterized the era pre-
ceding the passage of the Seventeenth Amendment.

B. The Data Set

The data supplying the basis for the test are taken from Con-
gressional Quarterly’s Guide to Congress >'® A data set was con-
structed containing the years of service for each senator, his
tenure, and whether he was from a western state. The data in-

210 CoNGRESSIONAL QUARTERLY INc., supra note 6, at 1005-157.
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clude all senators who began their tenure in the Senate from
1789 up to 1971.

The data were characterized by a high degree of heteroskedas-
ticity between odd and even years.?'! Newly-elected senators are
sworn into office in January of the year after an election, mean-
ing that they begin their term in an odd-numbered year. Sena-
tors who begin during an even-numbered year are interim
appointees completing a partial term. Therefore, odd-year ten-
ures are significantly larger in number and longer in duration
than even-numbered years. Hence, even-numbered year obser-
vations are eliminated and only the tenures of senators who en-
tered office in an odd-numbered year (i.e., elected senators) are
considered.?'? :

A more serious consideration regarding the data set is the di-
lemma of dealing with occasions where a state suffered a vacancy
in its delegation. To account for this, each regression was run
twice: first ignoring the existence of vacancies, and second by
treating each vacancy as a “senator” with a tenure equal to zero.
Treating these observations differently will in some cases impact
the outcome of regressions. Where the results differ, both are
discussed.

Finally, any upward trend in the data is dealt with by the inclu-
sion of a variable “begin” in order to trace upward trends result-
ing from influences other than those being tested. While
important for the time series as a whole, the trend variable is
insignificant for the portion tested.*!?

C. Empirical Results

This Section presents the results of the empirical tests de-

211 A data set can be characterized as “heteroskedastic” when there is a high de-
gree of variance in the value of the recorded observations as a result of factors that
are “random” in relation to the overall data set. The presence of heteroskedasticity
can bias the estimated variances of the data points and undermine the attempt to
plot an accurate regression line. See 2 THE NEW PALGRAVE DicTioNARY OF Eco-
NoMics 640-41 (John Eatwell et al. eds. 1987) (defining “heteroskedasticity”).

212 Running the same tests while including even-numbered year observations does
not change the results, however, probably due to the small number of data points
that these appointed senators represent,

213 The upward trend over the full length of the time series may reflect an increase
in average lifespans from 1789 to 1971. The minimum age for service as a senator
has remained at thirty years, U.S. Consr. art. I, § 3, while average life expectancy
has increased dramatically over time. Over time fewer senators were forced to leave
office involuntarily, for reasons such as death or illness in office.
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scribed. The results show strong support for both elements of the
interest-group explanation of the Seventeenth Amendment.

1. Popular Election as a Means to Increase Tenure

To test the proposition that popular election of senators was
advocated as a means to increase the durability of legislation by
increasing the tenure of senators, regressions are run to check for
a break in the time series as a result of the adoption of the
Amendment in 1913. Regressions include average tenure as the
dependent variable, using a trend variable, “begin,” and a
dummy variable to test for a break in the trend in 1913. Regres-
sions are run for four time periods: 1870-1920, 1885-1920, 1870-
1933, and 1885-1933. 1870 marks the date by which most of the
southern states had regained representation in the Senate follow-
ing the Civil War, therefore marking one possible beginning
point to identify trends in tenure. 1885 is included as an approxi-
mate date identifying the first nascent calls for direct elections.
Deadlocks first began to appear in the late 1880’s. 1920 is a date
identifying the direct impact of the Amendment on tenure. It
isolates the first senators elected immediately following the tran-
sition to the new electoral regime. Finally, 1933 is a date identi-
fying some of the long-term impacts of the Amendment, as it
identifies the period preceding the New Deal, which should prob-
ably be treated as an independent event in itself.

The interest-group theory predicts that the sign on the
“amendment” dummy variable should be positive, indicating an
increase in average senatorial tenure because of the Seventeenth
Amendment. The results are reproduced in Table 1.
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TABLE 1: TIME SERIES ON AVERAGE TENURE

1051

VACANT SEATS INCLUDED

TiMeE PeriOD: 1870-1920

Variable Coefficient  Std. Error t Prob >t
Begin -006 027 -323 - 824
Amendment 2.552 1.425 1.790 074
Constant 20.020 51.869 386 700
TmMe PeErIOD: 1885-1920

Variable Coefficient  Std. Error t Prob > t
Begin 018 057 317 751
Amendment 2.336 1.590 1.469 143
Constant -25.956 107.885 -.241 810
Time PeriOoD: 1870-1933

Variable Coefficient  Std. Error t Prob >t
Begin =011 026 -398 691
Amendment 1.034 1.097 942 347
Constant 28.398 50.134 566 571
TiME PeriOD: 1885-1933

Variable Coefficient  Std. Error t Prob >t
Begin -.002 051 -.042 966
Amendment 985 1.385 11 A77
Constant 12.370 97.293 127 899

VACANT SEATS EXCLUDED

TimMe PeriOD: 1870-1920

Variable Coefficient  Std. Error t Prob >t
Begin 019 028 673 501
Amendment 1.396 1.423 981 327
Constant -26.,037 52.081 -.500 617
Time Periop: 1885-1920

Variable .Coefficient  Std. Error t Prob>t
Begin x 037 155 877
Amendment 1.630 1.581 1.031 303
Constant -7.744 108.592 -071 943
Tme PerIOD: 1870-1933

Variable Coefficient  Std. Error t Prob >t
Begin 013 027 484 628
Amendment -232 1.109 -.209 834
Constant -15.395 - 50.383 -.306 .760
TiMe PeERIOD: 1885-1933

Variable Coefficient  Std. Error t Prob > t
Begin -011 01 -206 837
Amendment 317 1.388 229 819
Constant 29.259 97.779 299 765

As seen in Table 1, the results for the test variable “amend-
ment” are altered by the decision of how to deal with Senate
vacancies. When vacant seats are ignored, the impact of the

HeinOnline -- 73 Or. L. Rev. 1051 1994



1052 OREGON LAW REVIEW [Vol. 73, 1994]

“amendment” dummy variable is insignificant. When vacancies
are treated as senators with tenure equal to zero, however, the
impact of the dummy variable is significant at a 10% level of sig-
nificance and positive in sign for the period 1870-1920. This indi-
cates that the Seventeenth Amendment caused a large jump in
average senatorial tenure, confirming the predictions of the in-
terest-group theory.

Although statistically insignificant, the negative sign on the
“begin” variable for the pre-Amendment period from 1870-1913
signifies a negative trend in average tenure, suggesting that aver-
age tenure was actually constant or may have been falling during
that period. This constant or negative trend stands in contrast
with a strong upward trend for the data as a whole. Movement
to popular election not only halted this downward trend, but re-
versed it. Extending the time series to 1933 shows that the imme-
diate post-Amendment jump in tenure tapered off a bit until the
dawn of the New Deal.?!*

2. The West

To test the thesis that direct election was a means for western
states to eliminate sectional imbalances in tenure, western and
non-western subsamples were created out of the entire sample,
using the classifications adopted by Haynes.?'> Average tenures
were calculated for each subsample, and cross-section t-tests
were performed for the pre- and post-Amendment periods. The
results are given in Table 2.

TABLE 2: WESTERN VERSUS NON-WESTERN STATES
TEST: AVERAGE TENURE WEST = AVERAGE TENURE NON-WEST

BEFORE AMENDMENT
VACANT SEATS INCLUDED

TiMeE Periop: 1870-1913

Variable Number Observations Mean Std. Dev.
West 183 7733 ]
Non-West 207 9.029 7.559
t-statistic = -1.76 with 388 degrees of freedom

Prob>t =

079

TiME PerioD: 1885-1913

Variable Number Observations Mean Std. Dev.
West 122 ivik) 6.675

214 This may be due to the onset of the Great Depression.
215 HaynEs, ELECTION, supra note 11, at 108-09.
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Non-West 115 8.600 7.665
t-statistic = -0.95 with 235 d.f.
Prob > t = .3424

VACANT SEATS EXCLUDED
TiMeE PerIOD: 1870-1913

Variable Number Observations Mean Std. Dev.
West 171 8.287 6.650
Non-West 195 9.585 7.437
t-statistic = -1.75 with 364 d.f
Prob > t = .0810
TiMe PEriOD: 1885-1913 ,
Variable Number Observations Mean Std. Dev.
West 110 8355 .
Non-West 103 9.602 7.480
t-statistic = -1.09 with 211 d.f.
Prob >t = .2756

AFTER AMENDMENT
TiMe PerIOD: 1913-1920
Variable Number Observations Mean Std. Dev.
West 16 10.625 9.208
Non-West 22 11.045 8.232
t-statistic = -.15 with 36 d.f
Prob > t = .8832
TmME PERIOD
Variable Number Observations Mean Std. Dev.
West 63 8.905 7.783
Non-West 67 9.433 6.985
t-statistic = -.41 with 128 d.f.
Prob > t =.6842

As shown in Table 2, prior to the Seventeenth Amendment,
the average tenure of senators from western states was signifi-
cantly lower than that of senators from non-western states. This
difference is accentuated when vacancies are included. Following
the Amendment, however, the difference disappears, and aver-
age tenure for the two groups is not significantly different. West-
ern senate delegations no longer suffered chronic disadvantages
in seniority.

Popular election arrested the western states’ declining influ-
ence in Washington. By forcing popular election on the country
as a whole, they were able to overcome the contentiousness of
the state politics that handicapped them in the national political
arena. Direct election negated the advantages conferred by
greater stability in the legislatures of rival states. By insulating
senators from the squabbles of state politics, senators could more
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easily be returned to Washington for several terms. The rising
seniority of western delegations made them more competitive in
the fight for federal funds and federal regulations. Thus, they
were able to eliminate the “economic discrimination” com-
plained of in earlier days.?!¢

CONCLUSION

This Article has developed and tested an interest-group expla-
nation for the Seventeenth Amendment. Empirical tests have
demonstrated support for the proposition that the movement for
direct election of senators was an attempt to change the institu-
tional structure in which rent-seeking behavior took place. The
Seventeenth Amendment increased the average tenure of sena-
tors, thereby making available a greater number of special-inter-
est contracts, as well as increasing their durability and value.
This Article has also shown that western support for popular
election was rooted in perceptions of economic discrimination
against the region manifested in a dwindling share of federal
funds. Direct election placed the politically turbulent western
states on equal footing with the rest of the country in the compe-
tition for federal money.

This Article has not identified particular interest groups that
profited by the movement to direct election.?’” It has suggested
that new interest groups whose support was dispersed among
several states, such as labor unions, would profit most from the
new innovation. Similarly, new issues of purely national concern,
such as immigration controls, may also have spurred a need for
the Senate to be more responsive to national interest groups.?'8

216 See supra notes 190-205 and accompanying text.

217 It appears that the Seventeenth Amendment was part of a logrolling deal with
the Sixteenth Amendment (making income tax constitutional). The two were
passed within approximately one month of each other. Although the Sixteenth
Amendment was introduced first, its passage was suspended until the Seventeenth
Amendment was ratified. Southerners favored the income tax because it would fall
heaviést on the wealthy north, At the same time, the South’s disproportionate abil-
ity to secure federal funds, see supra note 196, would have allowed it to capture
most of this wealth for itself. The North was unwilling to ratify the Sixteenth
Amendment until it could be certain that all of the income tax revenues would not
go to the South. See ALAN P. GRIMES, DEMOCRACY AND THE AMENDMENTS TO
THE CONSTITUTION 66-74 (1978). In fact, northern states demanded a greater share
of the federal budget in return for supporting the Sixteenth Amendment. See Ben-
nett D. Baack & Edward John Ray, Special Interests and the Adoption of the Income
Tax in the United States, 45 J. Econ. Hist. 607 (1985).

218 For instance, labor unions would have demanded immigration controls in or-

HeinOnline -- 73 Or. L. Rev. 1054 1994



The Seventeenth Amendment 1055

The findings of this Article suggest that special interests can
manipulate the Constitution in the same way they manipulate the
legislative process. The ability of special interests to force pas-
sage of the Seventeenth Amendment in order to increase senato-
rial tenure implies that they should also be able to frustrate
measures designed to reduce legislative tenure, such as term
Iim:its.219 ’

This Article confirms Boudreaux and Pritchard’s theory that
most of the post-Bill of Rights amendments to the U.S. Constitu-
tion increased agency costs, thereby making possible an expan-
sion of the federal government and increased rent-seeking
activity.??° By changing the way in which special-interest groups
solicited favors from the federal government, the Seventeenth
Amendment made possible the dramatic rise in the size and
scope of the federal government during this century. Not only
does the Constitution condition the way groups fight for govern-
ment funds, it is also conditioned by them.

der to limit the influx of competitors that would bid down wage rates. Although the
U.S. Immigration Commission recommended in 1910 limiting admission of immi-
grants from southern and eastern Europe, no indirect limits were passed until 1917
(literacy requirements), and no effective legal barriers were imposed until the 1970s.
World War I, however, slowed immigration considerably from 1915-1920. See
Hicas, supra note 64, at 109,

219 See Boudreaux & Pritchard, Rewriting, supra note 16, at 157-59 (predicting
that term limits on Congress and the Senate will never be ratified on the national
~ level because it would reduce the ability of politicians and special interests to engage

in rent-seeking activity).
220 See id. at 140-52.
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