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1. Introduction

Conventional wisdom holds that as a system becomes more complex, the rules governing
that system also must become more complex. Thus, it is argued that as the American
economy and society becomes more complex, legal rules and regulations must become
more complex as well in order to reflect the new realities. The invention of toxic waste,
pervasive pollution, computers, automobiles, and air travel are just a few of the many
variables which make society and the economy more complex than they were in bygone
eras. In turn, these new pressures are believed to call for increasingly complex rules to
regulate those phenomena.

With Simple Rules for a Complex World, Richard Epstein has dealt a blow to this syllogism.
So long as the incentives created by alternative rules are identical, the law should choose the
rule which is simpler—i.e., the rule which minimizes administrative and error costs.1 This
creates “a simple rule of thumb: When in doubt, choose the simpler of two alternatives.”2

“The more complicated the legal rule, the greater the likelihood that these administrative
costs, including error costs, will be high.”3 The administrative and error costs associated with
complex rules creates a presumption in favor of simple rules, one which can be overcome
by showing that an increase in those costs will be offset by an improvement in the incentives
of those governed by the rule.

By forcing us to consider the trade-offs between administrative costs, error costs, and
incentive effects, Epstein has done a marvelous service. But what of the argument stated
at the outset—that there is correlation between the complexity of a system, and the rules
which govern that system? Is it true in some general sense that a more complex economy
with more complex dangersnecessitatesmore complex legal rules? In other words, is there
some underlying dynamic driving the legal system toward complexity that is not captured
in Epstein’s three-variable equation?

Epstein rejects this view. He concludes that “As a normative matter, the conventional
view of the subject has matters exactly backward. The proper response to more complex
societies should be an ever greater reliance on simple legal rules. . . ” 4 And he also suggests
a link between complex systems and the need for decentralization for these systems to
function.5 But he makes those observations only in passing, and does not draw any system-
atic connections between complex systems and decentralization on one hand, and their link
to his central theme of simple rules on the other.

In the remaining portion of this essay I will sketch out some of the connections between
simple rules, complex systems, and decentralization, which Epstein identifies but does not



144 TODD J. ZYWICKI

fully explore. In particular, I will provide support for the general proposition that the
conventional wisdom that complex systems require complex rules is not only incorrect, but
completelybackward. Thus, this article is primarily a supplement to Epstein’s analysis,
not a criticism. It expresses some themes which seem to be present, but also seem to be
somewhat muted, in Epstein’s book.

Instead, complex systems can thrive only where they are organized according to a high
degree of decentralization; in turn, a decentralized system can be best organized only
according to simple rules. Thus, complex systemsdemandsimple—not complex—rules.

2. Complex Systems and Decentralization

To elucidate this link between simple rules, decentralization, and complex systems, I will
draw on the ideas of Michael Polanyi.6 And while Polanyi himself does not explicitly explore
all the connections between these concepts, his work provides insights for understanding
Epstein’s intuition that a link exists between simple rules, decentralization, and complex
systems.

Consider first the observation between decentralization and complex systems. Polanyi
distinguishes two types of organizational structures.7 On one hand, we have hierarchical
corporate order.8 On the other, we have spontaneous order systems. Consider them in turn.

A corporate order is organized according to the principle of one superior officer, who
is responsible for continuously redirecting the operation of the organization. In practice,
this means that the chief executive of the operation is responsible for assigning tasks to his
subordinates with an aim towards efficiently accomplishing the organization’s ends.

Polanyi observes that the organizational structure of such corporations is determined by
the “span of control” of the chief executive. Because the chief can give orders directly to
only a handful of subordinates, any enterprise larger than the chief’s immediate span of
control must be coordinated through devolution to successive tiers of subordinate officials.9

In turn, each of these subordinates can supervise only a handful of subordinates, requiring
successive tiers of administration until the lowest level is reached, where the job is actually
performed. The directions of the chief executive pass downward through this administrative
apparatus; this same apparatus is used to transmit information upward from the base to the
peak.

In a hierarchic order of this kind, each person’s primary task is assigned to him by
direction from above and his principal communications regarding the progress of his work
are transmitted to his immediate superior. The chief executive has sole responsibility for
making major decisions on behalf of the enterprise. Those in subordinate tiers lack such
authority, and any attempt to exercise such authority would disrupt the smooth functioning
of the system. Instead, subordinates are supposed to execute faithfully the assignments
delegated to them by their immediate superiors. The actions carried out at the base of
this pyramid can be said to be “centrally directed” or “centrally planned” because each of
the subordinates actions are coordinated with one another by the explicit assignment and
re-assignment of tasks by those further up the pyramid. Coordination is imposed from
above: the chief executive assigns certain tasks to his subordinates, who do the same to
their subordinates, and so on down the line. Polanyi provides as example of corporate order
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the crew of a small craft riding a heavy sea, where each man’s actions are coordinated to
the others’ by a captain’s commands.

Polanyi contrasts corporate order with a system of spontaneous order. A spontaneous
order differs from a corporate order, in that coordination results fromongoing mutual
adjustment among the members of the enterprise. “When order is achieved among human
beings by allowing them to interact with each other on their own initiative—subject only
to laws which uniformly apply to all of them—we have a system of spontaneous order in
society.”10 The defining characteristic of a spontaneous order is decentralization, with most
decision-making authority dispersed to those at the base of the organization.

Polanyi illustrates the concept of spontaneous order through the example of five forwards
in a soccer game, charging at the opposite goal and coordinating themselves by mutual
adjustment.11 Through a series of mutually responding to the actions of one another, as well
as those of the defense, these forwards form a pattern without the need for any superior
(e.g., a coach) to tell them what to do.

Two implications result from Polanyi’s distinction between corporate and spontaneous
orders. First, spontaneous order systems generally will be able to adapt more quickly
to changes in circumstances than will corporate orders. Second, systems organized as
spontaneous orders can be larger and more complex than corporate orders. Spontaneous
order systems on average will be able to adapt more quickly to changes in circumstances
than a corporate order. In a spontaneous order all members of the enterprise continually
and simultaneously adapt to each other’s actions. By contrast, in a corporate order, such
as the sailing crew in a storm, no one member can make adjustments until the captain
determines who should be assigned or re-assigned to each task and then issues those orders
to his subordinates. Thus, a spontaneous order system on average will be able to adapt
more readily to changes in circumstances than will corporate orders.12 More importantly
for present purposes, larger and more complex organizations can be run most efficiently if
organized according to spontaneous order principles. In a corporate body, an increase in
size has no effect on the per capita number of relations which any member can undertake.
Thus, the effective span of control for any one member of a corporate order remains constant
regardless of its size. The chief, for instance, can still only direct a handful of subordinates.
If the number of subordinates under his direct control becomes too large, then he has to add
an additional tier of administration to return his span of control to a workable level.

The span of control of a spontaneous order, by contrast, increasesproportionallywith the
increase in the number of its members. Each member of the spontaneous order can respond
directly to the actions and decisions of each other member of the order. Thus, to return to
our soccer example,eachof the five forwards can respond simultaneously to the actions of
all four of the other members of the team. Increasing the size of the team to eleven players
increases the span of control of each player by many multiples, as each player will respond
to the actions of every other player. By contrast, increasing the centrally-directed size of
the sailing crew doesnot increase the span of control of the captain significantly, as each
member of the crew will continue to react only to the captain’s orders, not to one anothers’
actions. Thus, Polanyi observes,

An authority charged with replacing by deliberate direction the functions of a large
self-adjusting system, would be placed in the position of a man charged with control-
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ling single-handed a machine requiring for its operation the simultaneous working
of thousands of levers. Its legal powers would avail it of nothing. By insisting on
them, it could only paralyse a system which it failed to govern.13

Or, as Fuller describes the problem, trying to replace a system of spontaneous order with
corporate order “is like trying to set an intricate ballet to the music of a Sousa march.”14

As a result of these differing spans of control, it becomes apparent that complex systems
which require flexibility to adapt quickly to changing circumstances will be governed most
effectively by spontaneous order principles.15 In practice, this means a large degree of
delegation of decision-making authority to the most dispersed levels. Note, however, that
a system may be large without being complex. Thus, Polanyi observes,

[C]orporate organizations will as a rule not grow to large sizes so long as they
are performing closely co-ordinated, complex and flexible operations. Where we
meet large hierarchic organizations which can apparently be extended indefinitely,
like railways or post offices, they turn out to be rather loose aggregates performing
standardized functions.16

Complex systems, therefore, must be organized according to a decentralized, spontaneous
order model of organization. The classic example, of course, is a market economy, and the
central point of Polanyi’s essay was to demonstrate the impossibility of centrally planning
the economy.17 Polanyi also describes the common law system as a spontaneous order
system, as it involves a continuous “sequence of adjustments between succeeding judges,
guided by a parallel interaction between succeeding judges, guided by a parallel interaction
between the judges and the general public.”18

But what of simple rules? Given that complex, flexible systems must be organized as
spontaneous order systems, does this allow us to draw any conclusions about the types of
rules which are most compatible for governing those systems? Is there any connection
between the degree of complexity of a system and the degree of complexity of the rules
which govern that system? In other words, given that a complex system like the economy
will have to be organized according to decentralized spontaneous order principles, and that
the degree of decentralization will have to increase as the economy’s complexity increases,
are simple legal rules or complex rules more compatible with organizing a decentralized
spontaneous order? As suggested at the outset, it appears that there is actually aninverse
relationship between a system’s complexity and the degree of complexity of the rules
which govern that system. In other words, complex systems require simple rules,ceteris
paribus.

Legal rules perform a social function of “condition[ing] the ways in which individuals
pursue their various ends.”19 Or, as Hayek has written, “laws “are intended to be merely
instrumental in the pursuit of people’s various individual ends. . . . They could almost be
described as a kind of instrument of production, helping people to predict the behavior of
those with whom they must collaborate, rather than as efforts toward the satisfaction of
particular needs.”20 Those who postulate that legal rules must become more complex as the
economy becomes more complex have lost sight of law’s social function of coordinating
the interactions ofindividuals, and have instead claimed a relationship between law and an
artificial abstraction (e.g., the “economy”).
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Once it is appreciated that when we refer to legal rules we are referring to inputs into
individualdecision-making, it becomes evident that the more decentralized and complex a
system is (such as the economy), the more critical it is that rules become simpler. A highly
decentralized system necessitates simple rules, so that dispersed individuals performing
many different tasks can understand and incorporate these rules into their plans and decision-
making. Individuals have to be able to understand legal rules in order to act in accordance
with them.

Spontaneous order systems require each individual to make large numbers of adaptations
on an ongoing basis. Just as individuals are required to constantly react to changes in
circumstances caused by market changes or the actions of others, changes in legal rules
force them to also make adjustments. Simple organizing rules allow maximum attention
to be spent on making adjustments on other margins. Complex rules, by contrast, require
ongoing adaptations by individuals to legal rules, thereby distracting them from spending
energy and attention on more productive matters.

Complex rules are also usually the result of hierarchical decision-making processes, and
thus are likely to be incompatible with decentralized spontaneous order systems.21 Thus,
a rule promulgated by the EEOC, or OSHA, or EPA, will tend to be extremely complex in
an attempt to anticipate all possible situations. Because of their complexity and the attempt
to regulate all matters, these rules also will tend to allow little discretion for the regulated
to respond according to local needs and circumstances. At the same time, the distance
between the rule-makers and rule-followers will tend to result in ill-fitting rules designed
on the basis of incomplete information and unawareness of the application of those rules
to specific fact situations.22 Moreover, the process for amending these rules will likely be
cumbersome and difficult, as complaints will have to be relayed back up the same pyramid
structure. Thus, the rules promulgated by the center of this hierarchy, despite their complex-
ity (and partly because of their complexity), are unlikely to fit with the needs of those at the
periphery.

Complex rules will also tend to become obsolete more quickly, requiring constant rewrit-
ing in order to keep up with changes in circumstances. The very specificity of complex
rules in trying to regulate all contingencies means that those rules will have to be constantly
rewritten to deal with changing circumstances.23 By contrast, simple rules of general appli-
cation will create long-term stability and predictability.24 As a result, not only will complex
rules be more difficult for individuals to understand and to incorporate into their decision-
making, they will also be subject to constant change, requiring ongoing monitoring. Rather
than providing a stable and simple background basis for decision-making and individual
planning, complex rules thrust themselves into every aspect of decision-making. As a result,
the benefits of a decentralized system suffer under the weight of complex rules.25

3. Simple Rules, Complex Systems, and Decentralization

Complex rules, therefore, are incompatible with the long-term efficiency of a spontaneous
order system.26 Decentralized, complex systems require simple rules, which will allow
individuals to focus on making the many other mutual adjustments which they must make
in order for the system to function. Given this, it should not be surprising that when Polanyi
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finally refers to the substantive legal rules necessary to govern an economic system, his list
bears a strong resemblance to Epstein’s list of simple rules. Polanyi writes:

Spontaneous economic systems are. . .governed. . .by institutions of property and
exchange. Dominant over these is the code of private law. In the Code Civil of
France (leaving out of account the law of the family) Duguit finds only three fun-
damental rules and no more—freedom of contract, the inviolability of property,
and the duty to compensate another for damage due to one’s own fault. Thus it
transpires that the main function of the existing spontaneous order of jurisdiction is
to govern the spontaneous order of economic life. Aconsultativesystem of law de-
velops and enforces the rules under which thecompetitivesystem of production and
distribution operates. No marketing system can function without a legal framework
which guarantees adequate proprietary powers and enforces contracts.27

Similarly, he adds later,

Generally speaking, the mutual adjustments required for the establishment of a
competitive economic order must be initiated by individual agents empowered to
dispose of resources and products, subject to general rules; these mutual adjustments
are bargains concluded through the market; the application of general rules to
conflicts between bargainers constitutes the legal order of private law, which is
itself a system of mutual adjustments. Economic liberty and an important range
of juridical independence thus jointly form the institutional basis for the social
performance of an economic task of a polycentric character.28

Thus, Polanyi and Epstein end up at similar points—prescribing simple rules for a complex
world. Or, as Epstein sums it up, “Complex rules for a complex world are an invitation to
disaster.”29
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