Slip Slidin’ Away – The Erosion of APA Adjudication
William Funk*
In 1946, the Administrative Procedure Act (APA) established a uniform set of procedures
applicable to adjudications “required by statute to be determined on the record after opportunity
for an agency hearing.”1 Those provisions, like the rest of the APA, “represent[ed] a long period
of study and strife; [they] settle[d] long-continued and hard-fought contentions, and enact[ed] a
formula upon which opposing social and political forces ha[d] come to rest.”2 With the exception
of the addition of prohibitions on ex parte communications in 1976,3 those procedures have not
been substantively altered since 1946.4 Nevertheless, driven at least in part by a desire to avoid
the use of Administrative Law Judges (ALJs), agencies have consistently resisted application of
those procedures, lobbying Congress when enacting new laws to create non-APA adjudicatory
procedures and interpreting ambiguous laws as not requiring APA procedures. The result has
been to reduce the protections afforded to defendants in agency actions. One measure of the
decrease in APA adjudications, albeit imperfect, is that the number of ALJs outside of the Social
Security Administration has declined from 464 in 1980 to 257 in 2016.5 And this includes
declines in the Securities and Exchange Commission from eight to five and in the Environmental
Protection Agency from seven to four, agencies whose enforcement activities have if anything
increased since 1980.
Part I of this paper will explain the nature of adjudication under the APA in order to
contrast it with what agencies would like to substitute for it. Part II will then describe the
original history of the law regarding when APA adjudicatory procedures are required. Part III
extends this history by telling how the original requirement for APA adjudication has been
eroded over the years. Part IV asks the question whether this erosion is something to be
concerned about and suggests a positive answer to that question. Part V then identifies and
discusses a number of alternatives to address the erosion.
I. APA Adjudication
Under the APA, adjudications are of two types: those subject to sections 554, 555, 556,
and 557 to Title 5 and those subject only to section 555. Inasmuch as a practical matter section
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555 only requires that an agency allow a person to be represented by counsel and that it issue
subpoenas for a party, the APA in effect provides no procedural requirements for adjudications
subject only to section 555. Of course, if the agency action may deprive a person of liberty or
property, due process requirements will be applicable, but the Mathews v. Eldridge6 factors
afford agencies significant flexibility in devising procedures subject only to due process.
Sections 554, 556, and 557, however, establish adjudicatory procedures in some detail,
and adjudications performed subject to these sections are colloquially known as “formal
adjudications.” First, persons subject to the proceedings must be given notice of the time, place,
and nature of the hearing; the legal authority and jurisdiction for the hearing; and the matters of
fact and law asserted.7 Second, parties are entitled to submit facts, arguments, offers of
settlement, or, when appropriate, proposals for adjustment.8 They may present their case by oral
or documentary evidence, submit rebuttal evidence, and conduct cross examination.9 If the
parties cannot reach a consent agreement, the agency must provide them a hearing.10 Third, at the
hearing, if not presided over by the agency or one or more members of a board or commission,
an administrative law judge (ALJ) shall preside.11
Administrative law judges are as a formal matter appointed by the agency that employs
them, but as a practical matter an agency can only choose among three persons submitted to it
by the Office of Personnel Management (OPM), which sets the qualifications for ALJs,
administers and grades entrance exams for applicants, and determines which names will be
submitted to the agency based upon OPM’s scores.13 Moreover, although employed by the
agency over whose cases they preside, an agency can neither reward nor sanction the ALJs it
employs.14 Only the Merit Systems Protection Board has the authority to determine, after a
formal, APA hearing, that for “good cause” some sanction, up to an including removal, is
justified.15 In addition, section 554 prohibits ALJs from consulting any person on a fact at issue
in a case except on notice to and an opportunity for all parties to participate, and it prohibits any
person involved in the investigation or prosecution of a case (or similar case) from advising an
ALJ with respect to a decision.16 In short, the APA and the OPM regulations ensure ALJ
impartiality in making decisions, if not total independence from the agency that technically
employs them.
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objections, and disposing of procedural requests.17 In addition, the ALJ may issue subpoenas,
take depositions or have depositions taken, hold settlement conferences, and suggest the use of
alternative means of dispute resolution.18 No interested party outside the agency is allowed to
make any ex parte communication with the ALJ relevant to the merits of the proceeding.19
Before the ALJ makes a decision, parties are entitled to submit proposed findings and
conclusions and supporting reasons for the proposed findings.20 The ALJ’s decision must
include findings and conclusions, and the reasons therefor, on all material issues of fact, law, or
discretion presented on the record.21 Ultimately, the ALJ may make or a recommend decision,
but it must be based on the record and supported by reliable, probative, and substantial
evidence.22
After the ALJ has made a decision, a losing party may appeal that decision to the
agency.23 The party then has the right to submit exceptions to the decision and reasons for those
exceptions.24 Again, there are prohibitions on ex parte communications with interested persons
outside the agency25 or with agency employees involved in the investigation or prosecution of
the case or a similar case.26 The agency, like an appellate court, may consider questions of law de
novo, but unlike an appellate court, may review factual questions de novo as well.27 However,
the agency’s decision must be based on the record, which includes all of the ALJ’s factual
findings.28
II. The Background
The Supreme Court’s characterization of the APA as settling hard-fought contentions and
enacting a formula upon which opposing forces could rest is accurate enough. However, that
formula was itself a compromise, and like many compromises was not entirely clear in its
execution. While some had fought to have the APA adjudication procedures the general rule, the
administration resisted and achieved two major concessions. First, section 554 contains a list of
adjudications that are explicitly exempted from APA requirements.29 Most of these exemptions
are sensible and not controversial, but some enable the government to impact private persons in
devastating ways without the protections of an APA adjudication. For example, persons in the
protected civil service may be fired for cause, but there is no APA adjudication requirement if
the person denies the basis for the cause determination.30 In addition, there is an exemption for
17

5 U.S.C. § 556(c).
Id.
19
5 U.S.C. § 557(d).
20
5 U.S.C. § 557(c).
21
Id.
22
Id.; 5 U.S.C. § 556(d).
23
5 U.S.C. § 557(b).
24
5 U.S.C. § 557(c).
25
5 U.S.C. § 557(d).
26
5 U.S.C. § 554(d).
27
5 U.S.C. § 557(b).
28
5 U.S.C. § 557(d).
29
5 U.S.C. § 554(a)(1)-(6).
30
See 5 U.S.C. § 554(a)(2).
18

-3-

proceedings in which decisions “rest solely on inspections, tests, or elections.”31 At least as
originally construed, this meant that a pilot could be denied an airman’s certificate from the
Federal Aviation Administration and a ship could have its certificate of seaworthiness revoked
by the Coast Guard, all without an APA adjudication.32
The second concession was to limit the requirement for an APA adjudication only to
those adjudications “required by statute to be determined on the record after opportunity for an
agency hearing.”33 The meaning of this phrase has bedeviled courts and agencies ever since its
enactment. The Attorney General’s Manual on the Administrative Procedure Act (AG’s
Manual) devoted several pages explaining its intent. First, the phrase was not intended to refer to
hearings that statutes merely authorized, rather than required.34 Second, it was not intended to
apply to hearings that an agency held simply as matter of agency policy or practice.35 However,
the Manual goes on, if a statute authorizes agency action clearly adjudicatory in nature and
specifically requires the agency to hold a hearing, but does not expressly require that the decision
be on the record, it is presumed that the adjudication is required to be conducted pursuant to the
procedures in the APA.36 The Manual explained: “It is believed that with respect to adjudication
the specific statutory requirement of a hearing, without anything more, carries with it the further
requirement of decision on the basis of the evidence adduced at the hearing. . . . In fact, it is
assumed that where a statute specifically provides for administrative adjudication ... after
opportunity for an agency hearing, such specific requirement for a hearing ordinarily implies the
further requirement of decision in accordance with evidence adduced at the hearing.37
Notwithstanding this understanding, the Justice Department did not interpret this
language to require an APA adjudication in deportation cases, although it conceded that the
Supreme Court had required a hearing as a prerequisite to an order of deportation as a matter of
due process.38 The government insisted that the APA stated that the hearing be “required by
statute,” not by due process.39 The lower courts were split on the subject.40 In Wong Yang Sung
v. McGrath,41 the Supreme Court resolved the issue. It did so by considering the twin purposes
of the APA – “to introduce greater uniformity of procedure and standardization of administrative
practice among the diverse agencies”42 and “to curtail and change the practice of embodying in
one person or agency the duties of prosecutor and judge.”43 Applying APA adjudication
requirements to deportation proceedings, it believed, would further both of these purposes. The
31
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“required by statute” language of the APA posed little obstacle to furthering these purposes, the
Court said.
We think that the limitation to hearings “required by statute” in s[ection] 5
of the Administrative Procedure Act exempts from that section's application only
those hearings which administrative agencies may hold by regulation, rule,
custom, or special dispensation; not those held by compulsion. We do not think
the limiting words render the Administrative Procedure Act inapplicable to
hearings, the requirement for which has been read into a statute by the Court in
order to save the statute from invalidity. They exempt hearings of less than
statutory authority, not those of more than statutory authority. We would hardly
attribute to Congress a purpose to be less scrupulous about the fairness of a
hearing necessitated by the Constitution than one granted by it as a matter of
expediency.44
However sound the Court’s reasoning, at the request of the Department of Justice
Congress in effect reversed the outcome of Wong Yang Sung later the same year.45 Nevertheless,
that a hearing required by due process could satisfy the language “required by statute” survived
this statutory override regarding deportation proceedings. In the following year, the Court
decided Riss & Co. v. United States,46 in which without opinion, but citing Wong Yang Sung, it
reversed a lower court decision that upheld the use of a non-APA hearing in a certification
proceeding before the Interstate Commerce Commission. In the same year, after the Seventh
Circuit had upheld a non-APA hearing by the Post Office, which had issued a fraud order
denying the use of the mails to a person, the person sought certiorari. The Solicitor General,
however, confessed error in light of Wong Yang Sung.47 Lower courts likewise began using the
same analysis.48 As late as 1998, the Ninth Circuit reaffirmed this analysis.49
III. Erosion of APA Adjudication
Although Wong Yang Sung has never been overruled, distinguished, or criticized by the
Supreme Court, some of the Court’s later decisions have been seized upon by agencies to suggest
that it is no longer good law. First, the Court’s pair of cases restricting when formal rulemaking
is required under the APA – United States v. Allegheny-Ludlum Steel Corp.50 and United States
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v. Florida East Coast Railway Co.51 – were seized upon as suggesting that, like formal
rulemaking, formal, APA adjudication was only required when a statute explicitly required an
adjudication “to be determined on the record after opportunity for an agency hearing.” Some
courts have bought this argument.52 That this argument was inconsistent with the Court’s
language in both cases was not enough apparently. In both Allegheny-Ludlum and Florida East
Coast Railway, the Court clearly distinguished between rulemaking and adjudication in assessing
when the formal procedures of the APA were required.53 Moreover, the argument is inconsistent
even with the AG’s Manual, which reflected the government’s view at the time the APA was
enacted.54 There, it was said:
With respect to rule making, it was concluded ... that a statutory provision that
rules be issued after a hearing, without more, should not be construed as requiring
agency action “on the record”, but rather as merely requiring an opportunity for
the expression of views. That conclusion was based on the legislative nature of
rule making, from which it was inferred, unless a statute requires otherwise, that
an agency hearing on proposed rules would be similar to a hearing before a
legislative committee, with neither the legislature nor the agency being limited to
the material adduced at the hearing. No such rationale applies to administrative
adjudication.55
Nevertheless, the reading of some lower courts of the reach of Allegheny-Ludlum and Florida
East Coast Railway resulted in an erosion of APA adjudications.
The second Supreme Court case that seemed directly to undermine Wong Yang Sung was
Mathews v. Eldridge.56 Mathews did not cite Wong Yang Sung, and with good reason, because
the hearing in that case had been a state proceeding and therefore there was no question as to
whether there should be an APA adjudication.57 Nevertheless, because Mathews introduced its
three-factor, flexible approach to deciding what process is due before depriving someone of
liberty or property, some have seen it as supplanting Wong Yang Sung’s rigid requirement that a
hearing required by due process must be an APA adjudication. For example, in Girard v.
Klopfenstein,58 the Agricultural Stabilization and Conservation Service debarred Girard from
participating in government contracts for a year pursuant to a non-APA adjudication. There was
51
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no question that Girard was entitled to due process in the adjudication, but the Ninth Circuit
applied Mathews’ three-factor test to find that he had not been denied due process. As to the
applicability of Wong Yang Sung, the court said that there the hearing given did not satisfy due
process, whereas here it did. “Therefore, the rationale of Wong Yang Sung has no application
[here].”59
The Ninth Circuit’s characterization of Wong Yang Sung is simply in error. The Court
there did not find that the hearing actually given to Wong Yang Sung failed to provide due
process, rather it found that a hearing was required in order to satisfy due process, and therefore
that hearing had to be an APA adjudication. This was precisely the situation in Girard, but the
Ninth Circuit’s incorrect interpretation of the interplay between Mathews and Wong Yang Sung
led to the denial of an APA adjudication. Thus, there was a further erosion of APA adjudication.
The third Supreme Court case that has in fact, if not in law, undermined Wong Yang Sung
is Chevron, U.S.A v. NRDC.60 The familiar Chevron two-step asks first if a statutory provision is
ambiguous, and if it is, then courts are to defer to a reasonable interpretation of the provision
made by the agency responsible for administering that law. In Chemical Waste Management,
Inc. v. EPA,61 the D.C. Circuit accepted EPA’s argument that an APA adjudication was not
necessary before issuing certain corrective action orders under 42 U.S.C. § 6928(h),
notwithstanding that the statute required a “public hearing.”62 EPA maintained that this
provision was ambiguous as to what sort of procedure should be used in the hearing, and that its
interpretation that an APA adjudication was not required was reasonable. Similarly, the First
Circuit in Dominion Energy v. Johnson,63 overruling its earlier decision in Seacoast AntiPollution League v. Costle,64 followed the same analysis to conclude that EPA’s elimination of
APA adjudications for issuing National Pollutant Discharge Elimination Permits was lawful. As
this author and others have commented, applying Chevron to the question whether an
adjudication is required to follow the APA procedures is an incorrect application of Chevron.65
The Supreme Court has made clear that Chevron is inapplicable to agency interpretations of the
APA, because the APA is not an act any agency is charged with administering.66 The courts
applying Chevron to decide if APA adjudication is required have been led to believe that they
should be looking to the agency’s statutory provision requiring a hearing, not to the APA’s
section 554. This is an error. As the Supreme Court proceeded in Wong Yang Sung67 and as the
AG’s Manual explained68, once an agency is required to conduct an adjudicatory hearing – a
requirement that was conceded in both Chemical Waste and Dominion Energy – it is presumed
59
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that the hearing is one that must be decided on the record, and therefore an APA adjudication is
required. In other words, the ambiguity is not in the agency’s statutory provision, which
explicitly requires a hearing and by necessary implication requires a decision on the record, the
ambiguity is in the APA’s section 554, as to whether it is an “adjudication required by statute to
be determined on the record after opportunity for an agency hearing.” In Allegheny-Ludlum and
Florida East Coast Ry. the Supreme Court interpreted the meaning of “rules . . . required by
statute to be determined on the record after opportunity for an agency hearing,”69 and held that
this language meant that a statute had to require explicitly that the hearing was on the record.70
Because both the Esch Act in Allegheny-Ludlum and the Interstate Commerce Act in Florida
East Coast Ry. only required a hearing, without specifying that it was to be on the record, these
provisions did not trigger the requirement for formal rulemaking. That is, in the rulemaking
context, the language that was ambiguous, and which the Supreme Court interpreted in
Allegheny-Ludlum and Florida East Coast Ry., was the language contained in the APA
triggering the requirement for formal rulemaking. Similarly, in assessing whether a particular
hearing required by a statute triggers the need for APA adjudication, the language that needs
interpreting is the APA provision that requires APA adjudication. Hence, the use of Chevron to
interpret the meaning of “hearing” in a particular statute is inconsistent with the Court’s
approach in Wong Yang Sung, Allegheny-Ludlum, and Florida East Coast Ry.
Nevertheless, the use of Chevron appears to have become the dominant judicial approach
to discerning when an APA adjudication is required, with only the Ninth Circuit still
outstanding.71 Of course, agencies almost always will seek non-APA adjudications if given the
opportunity, and the result is a further erosion of APA adjudications.
Sometimes, but rarely, courts resist agency attempts to erode APA adjudication. In
Collord v. Department of Interior,72 for example, the Department of Interior held a hearing,
presided over by an ALJ, in which it denied the validity of a mining claim made by Collord. On
appeal within the agency, that decision was reversed, and Collord filed for attorneys fees under
the Equal Access to Justice Act (EAJA).73 Fees are recoverable under EAJA only if the agency
proceeding was an APA adjudication under 5 U.S.C. § 554. Although the hearing had complied
in all respects with the requirements of § 554, Interior denied that the hearing was required by
statute; it maintained that it had held the hearing it did simply as a matter of policy, not
compulsion. The Ninth Circuit, however, agreed that the statute did not require a hearing, but it
noted that an unpatented mining claim, such as was involved in this case, is a fully recognized
possessory interest. Consequently, due process required a hearing before the government could
extinguish it. Citing to Wong Yang Sung, the court held that consequently the hearing was held
under compulsion and triggered the requirement for an APA adjudication. Of note here is the
additional motivation for agencies to avoid having APA adjudications in favor of informal
adjudications – avoidance of possible EAJA attorneys fee awards.
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Another test of an agency attempting to substitute an informal adjudication for an APA
adjudication or a trial in district court is ongoing in several courts at the current time.74 Section
31d of the Federal Power Act, as amended in 1986,75 enables the Federal Energy Regulatory
Commission (FERC) to impose and collect administrative civil penalties in one of two ways. The
first procedure involves an administrative penalty imposed through a formal adjudication before
an ALJ under the APA76; the second procedure involves FERC “promptly” making an
assessment of a penalty and, if the penalty is not paid within 60 days, the subsequent filing of a
collection action in district court, where the court has the authority to “review de novo the law
and the facts involved” and to determine the appropriate assessment.77 FERC has taken the
position that the second procedure is in essence an informal adjudication, albeit one in which the
defendant has no right to participate beyond what FERC in its discretion cares to provide the
defendant, and the district court can then review FERC’s decision solely on the record provided
to it by FERC. In two cases FERC’s argument has been rejected by the district court,78 and in the
two others this author and several other administrative law professors have attempted to file an
amicus brief indicating that the text and history of the provision, especially in light of the due
process concerns FERC’s position raises, require either an APA adjudication or a trial in district
court.79
Agencies abetted by lower courts are not the only source of erosion of APA adjudication.
Congress has also gotten in the act. Between 1986 and 1990 Congress created six separate
statutes explicitly allowing the Environmental Protection Agency (EPA) to assess monetary
penalties after a non-APA adjudication.80 The Affordable Care Act contains at least one hearing
requirement that is explicitly exempted from APA requirements.81
IV. Is it a Problem?
An initial question is whether the erosion of APA adjudication in favor of informal
adjudication is a trend to be concerned with. It could be argued that the trend simply reflects
74
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adaptation to new circumstances unenvisioned in 1946, or that it is merely a modern rebalancing
of the costs and benefits of highly formalized adjudication. The D.C. Circuit’s consideration at
Chevron’s step two in Chemical Waste Management82 seems to reflect this latter approach. All
in all, however, there has been little written in support of the trend away from APA adjudication.
On the other hand, numerous authors have decried the lack of protections afforded private
parties in non-APA adjudication. For example, recently, Professor Kent Barnett wrote a fairly
scathing indictment of the increasing use of non-ALJ hearing officers – the natural result of an
erosion of APA adjudication.83 The Administrative Conference of the United States (ACUS)
over the years issued a number of recommendations in favor of using APA adjudication, rather
than non-APA adjudication.84 Most recently, concerned about the growth of non-APA
adjudications, but accepting that reality, ACUS issued a recommendation containing “best
practices” for hearings on the record not subject to the procedures for APA adjudication, which
practices mirror those of APA adjudications, but minus an ALJ.85
Perhaps it would help to understand why agencies so wish to avoid APA adjudication.
The initial reaction might be that agencies believe less formal procedures would create greater
flexibility as well as savings in time and resources. However, when one actually looks at the
procedures agencies have created in lieu of those prescribed by sections 554, 556, and 557 of the
APA one finds that generally agencies have virtually reproduced those procedures, but minus an
ALJ.86 For example, the EPA actually applies the same set of procedures to its non-APA
adjudications (other than corrective action orders) as to its APA adjudications,87 except it
substitutes a “Regional Judicial Officer” for the ALJ.88 A Regional Judicial Officer is an agency
attorney appointed by the Regional Administrator who may perform other duties within the
agency, including prosecutorial and investigative functions, but not such functions regarding any
case before him, and he cannot actually prosecute cases.89 Initially, EPA had proposed a separate
set of procedures for non-APA hearings, but ultimately it decided to adopt some of the loosened
procedures it had proposed for the non-APA hearings in its APA adjudications and to eliminate
the separate procedures for non-APA hearings.90 Moreover, as this author noted in a study for
ACUS in 1993, not only were the non-APA procedures essentially the same as those in APA
82
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adjudications, but the time and resources expended in the non-APA proceedings were not
notably different from those in APA adjudications.91 Professor Barnett’s study more recently
reached similar conclusions looking at a broader range of proceedings.92
Indeed, what seems to be the primary issue is the presence of an ALJ as the presiding
officer. This author’s 1993 study concluded that agencies were frustrated in not being able to
control ALJs. 93 By this I do not mean control the outcome of cases but the ability to control the
procedures used by ALJs and the volume and quality of the work ALJs performed. As to the
procedures, I was told that the ALJs wanted to make “a federal case” out of every case. While it
would be fair to say that they all were indeed “federal cases,” my impression was that the agency
was suggesting that the ALJs over-proceduralized their cases unnecessarily. My study suggested
that agencies had not adequately attempted to use rulemaking to control this problem. Indeed,
after my study was published, EPA indeed adopted changes to its APA adjudication procedures
that had originally been part of its plan for procedures applicable to non-APA adjudications.94
Controlling the volume and quality of ALJ work is difficult. For example, the Social
Security Administration issued a directive setting as a "goal" for its administrative law judges
that each one "manage their docket in such a way that they will be able to issue 500-700 legally
sufficient decisions each year."95 In return, the Association of Administrative Law Judges sued
the agency, asserting that it was interfering with the ALJs’ decisional independence. 96 Although
the agency ultimately prevailed two years later, with the court holding that “administrative law
judges' remedy under the Administrative Procedure Act for interference with their decisional
independence does not extend to the incidental consequences of a bona fide production quota,”97
the threat of a lawsuit from the ALJs’ union for any increase in ALJs’ case clearances is a
significant deterrent to attempts to increase case production. Similarly, attempts to channel cases
to specific ALJs, perhaps because the agency perceives a particular ALJ is more experienced and
better able to handle complex cases, has more expertise in the particular area the case involves,
or simply has a currently lighter caseload, may be problematic. For example, in Mahoney v.
Donovan,98 an ALJ sued the agency, alleging among other things that cases had not been
assigned to him a rotating manner. After three years, the agency again prevailed, but the agency
learned the cost of attempting to control workflow of ALJs.
As to being able to have some control over the quality of ALJs’ work, agencies are
completely at a loss. Unlike other civil service employees, ALJs are exempt from performance
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reviews.99 ALJs have no incentive to perform well, other than their own sense of integrity. As a
practical matter, they have no upward mobility as an ALJ; that is, there are no promotions or pay
raises for excellent work.100 If an ALJ engages in egregious conduct, the agency may remove,
suspend, reduce in level, reduce in pay, or furlough the ALJ for 30 days or less, but only for
good cause established and determined by the MSPB, an extended and expensive process for the
agency.
Aggravating the inability to reward and punish behavior, agencies have little ability to
assure the quality of the person initially hired. Thirty eight years ago, then-Professor Antonin
Scalia decried what he called the irrational system of hiring ALJs101 – sixty points on the basis of
experience, forty points on the basis of a prior supervisor’s evaluation, a small upward or
downward adjustment on the basis of an interview with an OPM representative, an ALJ, and a
practicing lawyer, and the addition of five points for a veteran and ten points for a disabled
veteran.102 This, he suggested, was not the way to hire a life tenured ALJ.
Finally, ALJs just cost more. Or at least agencies believe they cost more, which provides
another motivation for preferring non-ALJs. Professor Barnett, although he believes the
additional costs of ALJs are overstated, concluded that in most cases ALJs did cost more than
non-ALJs.103
IV. What is to be Done?
A.

The No-Action Alternative

One alternative is the no-action alternative. That is, nothing should be done; the trend is
appropriate. This would presumably be the preferred alternative from the agencies’ perspective.
After all, to the extent that courts will defer to their “reasonable” interpretation of an ambiguous
hearing directive, agencies will be able to choose their desired method of proceeding – invariably
to opt in favor of non-APA adjudication. Inasmuch as in most cases the Due Process Clause will
assure fundamental fairness, the argument would be that anything more is simply more time and
resource intensive and unnecessary.
However, “realistic” such an approach might be in light of present day realities, it is clear
that many are not satisfied with minimal due process as accepted by the Supreme Court. As is
often said, the appearance of fairness may be almost as important as fairness itself.104 While the
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impartiality of some ALJs has recently come in question,105 the safeguards against partiality with
respect to ALJs are almost totally absent for the AJs who preside at non-APA adjudications.
Accordingly, the perception of bias in non-ALJ adjudications is most acute.
B.

Substitute Article III Courts for Administrative Adjudication

Probably the most radical response would be to adopt the position espoused by Professors
Phillip Hamburger and Gary Lawson, each of whom conclude on an originalist basis that where
liberty or property is involved only an adjudication by an Article III court is a constitutionally
permissible.106 In other words, any administrative adjudication governing liberty or property,
including formal APA adjudication, is itself unconstitutional. It is a radical response because it
would require overturning more than a century’s worth of Supreme Court precedent107 and at
least a century and a half of everyday practice.108 Moreover, under their view, their solution
would not reach administrative deprivation of government “benefits” and “privileges,” which as
an original matter were not deemed to be liberty or property.109
C.

Adopt the ACUS Recommendation

As mentioned earlier,110 ACUS has recently issued a recommendation that, accepting the
current trend away from APA adjudication, describes what it calls “best practices” for agency
adjudications that are required to have an evidentiary hearing.111 Inasmuch as these “best
practices” adopt virtually all of the hearing procedures provided by APA adjudication,112 the
recommendation is certainly helpful in addressing the problems identified with non-APA
adjudications. However, the “best practices” do not provide for an adjudicator who is
independent of the agency, as ALJs are. Indeed, although the “best practices” prohibit staff who
take an active part in investigating, prosecuting, or advocating in a case from serving as the
adjudicator in that case, it allows for staff who routinely engage in investigating, prosecuting,
and advocating in particular cases to be adjudicators in similar cases.113 In addition, the “best
practices” also allow prosecutorial staff to engage in ex parte communications with adjudicators,
so long as they are not prosecutors in the particular case in question and so long as they do not
105
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introduce new factual materials.114 Because one of the primary concerns with non-APA
adjudication is a concern with bias and unfair agency influence on the decisionmaker, these
differences from APA adjudication raise significant doubts as to the sufficiency of these “best
practices.” Moreover, because the recommendation only calls upon agencies to provide these
“best practices,” the extent to which all or many agencies will adopt them is doubtful.
D.

Adopt Professor Barnett’s Suggestion

In his article, Against Administrative Judges,115 Professor Barnett suggests that agencies
reconsider their preference for non-APA adjudication and opt for APA adjudication.116 If,
indeed, agencies did exercise their claimed discretion under Chevron deference to opt for APA
adjudication, that would largely solve the problems identified here. And, presumably, if agencies
were persuaded to take this course, they would also stop lobbying for Congress to provide for
non-APA adjudication in new statutes. However, Professor Barnett recognizes that “agencies
continue to prefer AJs,”117 so his recommendation that this preference should end seems like
whistling in the wind. Perhaps that is why in a more recent article, Why Bias Challenges to
Administrative Adjudication Should Succeed,118 he argues that “AJs’ lack of statutory protections
to shield them from agency oversight likely creates an unconstitutional appearance of partiality. .
. .”119 That is, if non-APA adjudication violates the Due Process Clause because of the
appearance of partiality, or at least poses significant constitutional infirmities, agencies and
Congress “should act before courts force them to,”120 by opting for APA adjudications rather
than non-APA adjudications.
Professor Barnett reads various Supreme Court decisions to support his argument that the
appearance of partiality by AJs violates due process. He notes that some older cases held that
“pecuniary incentives (whether flowing directly to the adjudicator or a budget that the
adjudicator oversees) create an unconstitutional appearance of partiality.”121 Because agencies
have the power to review and provide performance bonuses to AJs, Barnett believes these cases
support a finding of unconstitutional appearance of partiality on behalf of AJs. More recently, in
Caperton v. A.T. Massey Coal Co.,122 the Court held that there was an unconstitutional
appearance of partiality “when a person with a personal stake in a particular case had a
significant and disproportionate influence in placing the judge on the case by raising funds or
directing the judge's election campaign when the case was pending or imminent.”123 Because
agencies, which have a particular stake in the cases they bring, have more than a significant and
disproportionate influence with respect to the appointment of AJs – they actually appoint them –
114
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Barnett argues that Caperton also suggests that there is an unconstitutional appearance of
partiality on behalf of AJs.124
This short summary of Professor Barnett’s arguments does not adequately reflect his full
argumentation, but this author remains unconvinced. The cases he cites in his support are all
extreme cases, and Caperton was a 5-4 decision with bad facts. He does not address the
numerous cases in which the Court has upheld decisions made by AJs or their equivalents. For
example, in Marcello v. Bonds,125 the Court specifically rejected a claim that in a deportation
hearing the use of a special inquiry officer of the INS, who was subject to the supervision and
control of officials engaged in the investigative and prosecutorial functions, violated due process.
The Court said, “[p]etitioner would have us hold that the presence of this relationship so strips
the hearing of fairness and impartiality as to make the procedure violative of due process. The
contention is without substance. . . .”126 While Professor Barnett’s solution is not as radical as
that of Professors Lawson and Hamburger, it would require the Supreme Court to overturn what
has been standard administrative practice in federal and state agencies for decades, if not
centuries.
E.

Have the Supreme Court Correct the Lower Courts’ Interpretation of When APA
Adjudication is Required

As discussed earlier,127 the lower courts seem to have reached a consensus that any
statutory requirement for an adjudicatory hearing that does not expressly provide that it is a
“hearing on the record” is deemed ambiguous as to whether it requires an APA adjudication.
From this they have concluded that Chevron deference is applicable to the agency’s choice of
procedure – APA adjudication or otherwise. As the earlier discussion suggested, this is an error.
However, it appears to be an error widely held and deeply settled, at least in the lower courts.
The Supreme Court has not addressed the issue. If a case could be brought to its attention on this
issue, the Court might well grant certiorari, despite the apparent lower court agreement. The
Court has recently seemed to be willing to address fundamental issues under the APA when a
compelling case could be made that the lower courts have strayed from the original meaning and
purpose. For example, in Sackett v. EPA,128 the Court granted certiorari and unanimously
reversed the Ninth Circuit’s interpretation of final agency action under the APA, despite the fact
that the Ninth Circuit’s opinion reflected the consensus view of every circuit court to have
considered the issue.129 Moreover, certain justices have expressed some concern as to the
existence or reach of Chevron130 and therefore might be eager to consider a case that would
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constrain its use. Were the Court to take the case and reverse the lower court decisions, this
would cure the problem identified in this paper by re-establishing the presumption that an
evidentiary hearing required by a statute is indeed to be an APA adjudication.
Nevertheless, first there must be a person willing to invest the resources to try to take a
relatively arcane administrative law issue to the Supreme Court in a case that may not even
involve substantial impositions on the person. And it is always possible that this author’s
assessment of the merits of the case is itself in error.
F.

Have Congress Make Explicit that APA Adjudications Are Required

An alternative to having the Court clarify the existing law would be for Congress to
amend the APA in such a way as to make clear, as was its original intention, that whenever an
evidentiary hearing is required by a statute, that hearing should be an APA adjudication. In a
sense this would be the simplest and cleanest solution. Indeed, given the current Congress’s
interest in regulatory reform, this might be an attractive undertaking, especially because it is not,
like some other bills under consideration, a subterfuge for shutting down government regulation.
F.

Adopt Professor Scalia’s Suggestion

As mentioned earlier,131 in 1987, then-Professor Antonin Scalia wrote an article in which
he questioned the quality of ALJs and blamed their lack of quality on the method of their
appointment and the manner of their promotion.132 His focus was on improving the quality of
ALJs. Nevertheless, to the extent that agencies today want to avoid APA adjudication because of
their dislike for ALJs, Professor Scalia’s suggestions for improving their quality might bear
consideration, especially if the agencies are involved in improving their quality.
He described their method of appointment, which has not meaningfully changed since, as
involving OPM assigning each applicant up to sixty points for experience and up to forty points
on the basis of evaluations by persons for whom or with whom the applicant had worked.133 In
addition, the applicants are given a “rudimentary” test of their writing ability and interviewed for
a half-hour by a panel of three – an OPM representative, an ALJ, and a member of the practicing
bar.134 However, the test and interview only result in an upward or downward adjustment to the
point score of almost always less than five points.135 OPM then selects the three highest scoring
applicants and forwards them to the agency to choose one.136 Although this system, he wrote, is
no worse than what a law school or law firm might use to hire a new assistant professor or new
associate, “the point is that the winners in this case do not become associates or assistant
professors; they become effectively life-tenured occupants of positions that are within the highest
in the judgment). See also Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1149 (10th Cir. 2016)(Gorsuch, J.,
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levels of the federal career service.”137 Making permanent appointments of such a nature should
require “substantial first-hand evaluation of performance” on the job.138 Thus, he concluded that
the method of appointment of ALJs “makes little sense.”139
This led to his second concern, the promotion of ALJs. This, as he noted, is “virtually a
non-issue,” because as a practical matter ALJs cannot be promoted, because there is hardly any
variation in grades between ALJs in the same agency.140 When he wrote, only two agencies out
of 29 had more than one grade of ALJ.141 Today, of the 1770 ALJs across the government, 1729
of them, or 97%, are at the highest grade level possible.142 A system that does not provide for
promotion, Professor Scalia argued, does not produce quality performance. “There is no
substitute for determining advancement on the basis of actual on-the-job performance. And there
is no substitute for determining nonadvancement on that basis as well, causing the less
competent to depart for fields where their particular skills can be better applied.”143
Professor Scalia offered some suggestions to improve the situation. First, it would be
necessary to have a multi-grade structure, and then, he said, “[a] sensible system would
institutionalize selection of senior judges on the basis of first-hand observation.”144 In addition,
responsibility for promotion decisions should rest in the agency employing the ALJs. He said
that it is a “a fundamental tenet of sound administration: he who decides should know.”145
Moreover, he added, it would further “another tenet [of sound administration]: he who decides
should reap the grief or benefit of his decision.”146 Professor Scalia recognized that putting
promotional responsibility in the agencies employing ALJs might raise fears that ALJs would
distort their decisionmaking to win the favor of the agency, but he concluded that such fears
would be exaggerated.147 So long as the prosecutorial staff had no role in the promotion process,
he believed that the “solid tradition of independence” demonstrated by ALJs in the then-thirty
years of experience would practically eliminate the possibility of improper influence.148
Professor Scalia raised the idea of a separate ALJ corps as a way of eliminating any fears
about improper influence, but he seemed to believe it would be an inferior solution, because it
would be “unlikely that the administrator of a unified corps would have the same degree of
knowledge concerning the judges’ performance, or the same degree of incentive to maximize the
quality of that performance, as the agencies whose substantive programs are affected.”149
Moreover, he said, it would constitute a fundamental change in the role of the ALJ from being
the “front line” of the agency to that of an impartial outsider, a change he appeared to disapprove
137
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of.150
With all due respect to Professor Scalia, today it seems highly unlikely that placing
promotion responsibility in the agency would not be viewed as raising unacceptable dangers of
bias on behalf of ALJs. Even if an agency did not intentionally communicate a desire for special
treatment, it would be impossible to prove the negative – that it was not implying that
promotions would go to those who provided favorable results for the agency. After all, Professor
Scalia said that a tenet of sound administration is that he who decides should reap the benefit or
grief from the decision, which certainly sounds like an invitation to promote those who would
benefit the agency. Moreover, some ALJs might believe that providing favorable results would
aid their promotion, even if it was not true. The appearance of partiality decried by Professor
Barnett with respect to AJs would become reality with respect to ALJs. Merely insulating the
prosecutorial staff from the promotion process would not obviate this problem, but at the same
time it would undercut Professor Scalia’s other tenet of sound administration. By keeping those
with first hand knowledge about the ALJ’s performance – the prosecutorial staff – from
participating in the promotion decision, it would violate the tenet that he who decides should
know.
Nevertheless, a system that provided agencies with promotional authority over ALJs
would likely go a long way to reducing agencies’ distaste for APA adjudication.
G.

Variations on the Central Panel

Professor Scalia’s one paragraph allusion to the possible creation of a central panel of
ALJs, not attached to specific agencies, does not break new ground.151 In fact, as he
recognized,152 this idea was floated in 1941 in the Attorney General’s Commission on
Administrative Procedure153 and repeated in the Conference on Administrative Procedure
established by President Eisenhower in 1951,154 the 1955 Hoover Commission Report,155 and in
1973 by the Federal Administrative Law Judges Conference.156 Presumably agency resistance
has stymied federal legislative efforts to create a central panel.157 Nevertheless, beginning in the
1970s, several states adopted central panel systems for their ALJs, and the movement has been
gaining adherents ever since, so that by 2001 more than half the states had adopted some form
of central panel.158 The central panels differ among the states, both in terms of the cases and
150
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agencies they cover and in the finality of their decisions.159 Generally speaking, however, the
consensus is that state central panels are superior to ALJs belonging to the agencies whose cases
they adjudicate.160
While attempts to establish a central panel at the federal level have been unavailing,
Congress has created three entities in which ALJs are be employed by an agency other than the
agency whose cases they were adjudicating. This is known as the split-enforcement model.161 In
the Occupational Safety and Health Act, Congress created the Occupational Safety and Health
Review Commission (OSHRC).162 It employs ALJs who adjudicate enforcement actions brought
by the Occupational Safety and Health Administration (OSHA). ALJ decisions are subject to
discretionary review by the full Commission,163 but they are not subject to review by OSHA or
the Department of Labor. The Federal Mine Safety and Health Review Commission (MSHRC)
was likewise created to hear cases brought by the Department of Labor under the Federal Mine
Safety and Health Act.164 Initial decisions are made by ALJs appointed by the Commission, and
these decisions are subject to discretionary review by the whole Commission,165 but again these
decisions are not subject to review by the Department of Labor. When the Department of Energy
(DOE) was created in 1977,166 it was tasked with administering the Emergency Petroleum
Allocation Act of 1973 (EPAA),167 and the Department of Energy Organization Act (DOE Act)
authorized DOE to issue remedial orders to persons violating the EPAA or the regulations under
it and to grant exceptions from its regulations in particular circumstances.168 In both cases, the
DOE Act provided that persons adversely affected or aggrieved with DOE’s remedial or
exception order could obtain review from the Federal Energy Review Commission (FERC),169
where the case would be heard by an ALJ with possible review by the whole Commission, but
not by the DOE.170
Although OSHRC and MSHRC have not been without some difficulties, largely arising
out of a confusion as to whether deference should be given to interpretations made by the
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enforcing agency or to the adjudicating agency,171 there has been no suggestion of bias or
partiality on the part of the ALJs or Commissions. And although supervision and promotion
within OSHRC and MSHRC do not comport with Professor Scalia’s recommendations for a
multi-grade structure – twenty-five of the twenty-seven ALJs in those agencies are at the highest
level – and actual oversight and supervision is lacking to reward high quality and demerit low
quality, both could be added to those and like structures through legislation.
If current regulatory reform efforts wished to address some of the problems that have
been identified with the current organization and use of ALJs, whether from the agency
perspective or the public’s perspective, consideration of some mix of split-enforcement models
or central panels should probably be included. For example, the current complaints concerning
the use of SEC ALJs172 would be largely addressed if the SEC was subject to a split-enforcement
model like OSHA and the Department of Labor. The same could be said for the National Labor
Relations Board, whose adjudicatory system has long been accused of being subject to the
political whims of the party in power.173 One might argue that the SEC has too few ALJs – five –
to justify a separate agency like OSHRC or MSHRC. This, however, could be addressed by the
creation of a central panel whose ALJs would hear SEC and other cases. Agencies might then
argue that their cases require ALJs with specialized knowledge and expertise in the area
regulated rather than generalist judges.174 Without deciding here whether that argument has
merit,175 it could be easily addressed, as some state central panels have done, by having the
central panel hire and assign judges with the appropriate knowledge and expertise to cases from
the agencies requiring it.176 Of course, there is an argument that generalist judges are precisely
who should be adjudicating these cases.177
The split-enforcement model does more than merely make the ALJ independent from the
agency prosecuting the case; it also deviates from the APA model by depriving the agency of
having the last word. In APA adjudication, after the ALJ has rendered either a recommended or
initial decision, a disappointed party may appeal that decision to the agency, which reviews the
ALJ decision de novo as to both the facts and law. The split-enforcement model eliminates that
agency review, and undoubtedly agencies would fight hard to avoid losing that privilege. After
all, OSHRC, MSHRC, and even FERC’s review of DOE EPAA cases were created out of whole
cloth with the creation of new agencies; no agency lost its historical prerogative. That is why a
central panel (or central panels) system might be an easier sell. Under the more usual central
panel system,178 the ALJ’s decision can be appealed to the agency.179 Thus, the agencies’ ability
171
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to have the last word could be preserved.
One size probably does not fit all. The Social Security Administration’s 1500 ALJs are a
case in point. Their number dwarfs that of all the other agencies combined,180 and almost surely
these ALJs should be put into their own separate agency. Moreover, the cases that come before
them are not adversary proceedings; there is no agency lawyer prosecuting the case.181 They are
almost more in the mode of an inquisitorial system, inasmuch as the ALJs are tasked with “the
responsibility to ensure that the record is complete, as well as to make a decision on the
claim.”182 Finally, their decisions are subject to appeal to the Social Security Appeals Council.183
In light of these distinctive features, the creation of a separate Social Security Review
Commission with multi-grade levels and the real power and responsibility for supervising and
promoting ALJs would seem to be in order.
Both central panels and split-enforcement models for specific agencies relate to how
ALJs are organized and supervised. So, again, one might ask how this would provide any
solution to the erosion of APA adjudication, the subject of this paper. And, again, the answer is
that it might be that agencies would be less reluctant to use APA adjudication if they believed
that ALJs were indeed subject to someone’s supervision and oversight.
V. Conclusion
This paper has tried to describe the erosion of APA adjudication in favor of non-APA
adjudication, which provides less procedural protections for defendants and a judge who is not
insulated from the policy and prosecutorial branches of the agency. It has further tried to show
how this erosion is consistent with neither the APA’s original design nor good public policy. It
then provided several different alternatives to improve the situation – including a no action
alternative. Some of those alternatives, such as Professor Barnett’s suggestion and ACUS’s
recommendation, would be positive but would hardly achieve a full solution. Other of the
alternatives might also improve ALJ adjudication as well, either by bringing ALJs under a
supervision and promotion system that could improve the quality of their decisionmaking or by
by eliminating completely any relationship between an ALJ and the agency bringing a case, or
by both. The paper concludes that either a Supreme Court decision reinstating the original
conception of when APA adjudication is required or a legislative amendment to clarify (or reinstitute) that original conception would certainly cure the identified problem. The likelihood of
either of the two alternatives that would solve the problem is unclear, but there are reasons to
hope that one or the other could occur in the not very distant future.
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