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In the United Kingdom and, indeed, across the common law world, the
constitutional relation of parliamentary government to the courts is contested.
In constitutional law the controversies are relatively well known: should courts
have the power to strike down legislation they hold to be incompatible with
basic rights? Should legislatures be able to insist on their rights-infringing
legislation notwithstanding a judicial ruling that there is an incompatibility?
Questions such as these have been to the fore not only in the United Kingdom
but in Canada, Australia, and New Zealand. But similar controversies abound
also in administrative law and, in particular, in the relationship of executive to
judicial decision-making.
In common law parliamentary systems the executive is drawn from the
legislature. In the United Kingdom all government ministers are members
either of the House of Commons or of the House of Lords. To those more
familiar with presidential than parliamentary democracy, this may appear at
first sight to be a straightforward separation of powers problem. But the
overlap of personnel between the legislative and executive branches in
common law parliamentary systems is perfectly deliberate. It occurs in order
to help with—and not to hinder—the core constitutional function of holding
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the powerful to account. Ministers can do only what they can politically get
away with. Parliamentary systems seek to find ways of allowing ministers
politically to get away with less. Weak ministers in a robust legislature will find
that the parliamentary processes of debate, question-and-answer, and
committee inquiry operate so as to limit their room for manoeuvre. For sure,
strong ministers who can command the confidence of the legislature in which
they sit will enjoy significant authority. But even here, such authority lasts for
only as long as the minister in question continues to enjoy the confidence of
his or her fellow law-makers. In this way, counter-intuitive though it may be
from a strict separation of powers perspective, the inter-twining of legislature
and executive in a parliamentary system is actually designed to be a check on
ministerial power.
In a parliamentary system, ministers—the key decision-makers in the
administrative state—are accountable directly to the legislature of which they
are a member. Thus, as a British citizen, if a minister is doing something that I
disagree with, I can contact my Member of Parliament and invite her to put
political pressure on the minister to change course. Indeed, in the British
parliamentary system ministers are primarily accountable politically, to
Parliament. The courts, historically, have played only a secondary role.
This is true at least as far as central government is concerned. Central
government is divided into several departments, each of which is headed by a
minister who is a member of one of the two Houses of the United Kingdom
Parliament. Of course, hundreds of thousands of executive decisions will be
taken each year by officials—civil servants—working in departments. But,
under English law, those decisions are regarded formally as those of the
minister him- or herself: “constitutionally, the decision of such an official is …
the decision of the minister” said Lord Greene MR in the leading case. 2 Where
executive or administrative decisions are taken in contexts where there is no
minister, the courts have played a more prominent role in ensuring that the
standards of reasonableness and fairness are upheld. Local government
2
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decisions, and the decisions and actions of police officers, have, for example,
been prone to judicial review for longer and in a manner that is more intense
in its scrutiny than has traditionally been the case as regards ministerial
decision-making.
In recent years, however, the courts in the United Kingdom—as
elsewhere in the common law world—have become considerably more
interventionist when it comes to the judicial review of ministerial decisions.
Judges have shed their former deference to political and parliamentary forms
of accountability, as if judicial review should supplant, rather than merely
supplement, ministerial responsibility to Parliament. This shift—from politics
to law, from Parliaments to courts—has been seen not only in the United
Kingdom but in countries as diverse as Canada and South Africa, Israel and
New Zealand. Its effects in constitutional terms have been much documented. 3
In this paper I focus on its effects in terms of administrative law, taking as a
case-study two recent developments in the United Kingdom. The first concerns
immigration and, in particular, ministerial decisions that it is necessary in the
public interest to deport an individual from the UK (Part II). The second
concerns freedom of information and decisions that it would be contrary to
the public interest for certain information to be published (Part III). I draw
them together because each marks an attempt to shift the constitutional
guardianship of the public interest from responsible government to the courts
of law. What were formerly seen as political judgements for parliamentary
oversight have come to be viewed—at least by certain judges—as questions of
law for the courts to determine. Before coming to the two case-studies,
however, we need to set the scene.
I. Contesting the role of the courts
I opened this essay with the observation that, in the United Kingdom, the
constitutional relation of parliamentary government to the courts is contested.
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It is vital to understand that there is nothing new about this. For example, the
campaign to incorporate the terms of the European Convention on Human
Rights into domestic UK law lasted for a quarter of a century, from Lord
Scarman’s Hamlyn lectures of 1974 4 to the enactment twenty-four years later
of the Human Rights Act 1998. 5 In the 1970s the most famous defence of the
view that the courts should play only a limited role in administrative law was
Professor J.A.G. Griffith’s polemic, The Political Constitution. 6 In large measure
Griffith was seeking to rebut the charges of liberal lawyers such as Lord
Scarman and Professor Ronald Dworkin 7 that the old Westminster model was
no longer fit for purpose and needed to be replaced by a new model, based
either on the European Convention on Human Rights (“ECHR”) or on Americanstyle judicial review, in which appeal courts would enforce basic or
constitutional rights against ministerial incursion. Griffith, echoing Bentham,
considered this to be “nonsense upon stilts”. 8 Rights, thought Griffith, were
political claims dressed up as law. When freedom of expression—to take just
one example—may be limited where “necessary in a democratic society” in the
interests of a legitimate end, as article 10 of the European Convention
provides, what you have, in Griffith’s terms, is “the statement of a political
conflict pretending to be a resolution of it”. 9 Deciding where the limits of free
speech should lie is a matter of political judgement, Griffith thought, and in a
democracy such as the United Kingdom, political decisions should be made by
politicians: that is to say, by people who are politically removable. Political
questions do not cease to be political simply because you hand them to a court
to determine.
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Griffith’s essay remains a leading point of reference and has been reexamined by generations of scholars. 10 I have no intention of rehearsing this
once again here. My point is simply to note that controversy about the proper
constitutional role of the courts in the administrative state is not new. There
was significant contestation in the 1970s and 1980s about whether the United
Kingdom needed a Bill of Rights. Similarly, there has been a lively argument
since 1998 about whether the Human Rights Act has inappropriately or
unwisely augmented the role of the courts in the public life of the United
Kingdom. If it was perfectly legitimate for Lord Scarman, Ronald Dworkin and
many others to campaign from the 1970s to the 1990s that the powers of the
courts should be increased, likewise in the early twenty-first century it is
perfectly legitimate for those who worry that the courts have now become too
powerful to advocate reforms designed to re-set the balance. It is not an
affront to the rule of law to argue that policy should be made by politicians and
not by judges. On the contrary, those who argue that the courts should confine
themselves to matters of law—and should not seek to extend their reach to
political questions—do so in order to safeguard and sharpen the rule of law.
In the 1970s and 1980s resistance to the idea that the United Kingdom
needed a Bill of Rights could be found both on the Left and the Right of British
politics. Griffith was a man of the Left. 11 But the Conservative government that
was elected to office in the year The Political Constitution was published never
contemplated incorporating the ECHR into domestic law: no Human Rights Act
or British Bill of Rights would be enacted during Mrs Thatcher’s period in
Downing Street. 12 If we fast-forward to the present day, concern about the
increased power of the courts is now found almost exclusively on the political
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Right.13 It is instructive, for example, that the centre-right think tank, Policy
Exchange (routinely described in the British press as Prime Minister David
Cameron’s favourite think tank), has established a Judicial Power Project,
described on its website as follows:
“The focus of this project is on the proper scope of the judicial power
within the constitution. Judicial overreach increasingly threatens the
rule of law and effective, democratic government. The project aims to
address this problem—restoring balance to the Westminster
constitution—by articulating the good sense of separating judicial and
political authority. In other words, the project aims to understand and
correct the undue rise in judicial power by restating, for modern times
and in relation to modern problems, the nature and limits of the
judicial power within our tradition and the related scope of sound
legislative and executive authority.”14
In opposition the Conservatives did not support the Blair government’s
constitutional reforms of 1997-2001. 15 From 2010-15 the United Kingdom had
a coalition government, led by the Conservatives but with Liberal Democrat
support. Since May 2015 the UK has had a majority Conservative government
once again (for the first time since 1997). In coalition the Conservatives sought
to make a number of reforms designed to re-set aspects of the relationship
between parliamentary government and the courts. One of these—in the area
of immigration and deportation—will be examined in depth in Part II.
In its manifesto for the 2015 general election the Conservative party
pledged to reform what it called “Labour’s human rights laws” by scrapping the
Human Rights Act 1998 and replacing it with a British Bill of Rights. 16 It is
13

My former colleague, Professor Keith Ewing at King’s College London is now perhaps the sole commentator
on the Left who remains staunchly critical of Britain’s human rights laws: see, K.D. Ewing, THE BONFIRE OF THE
LIBERTIES (2010).
14
See http://judicialpowerproject.org.uk/about/ [last visited 26 January 2016].
15
As well as the Human Rights Act 1998 this period saw also the devolution of power to Scotland, Wales and
Northern Ireland, reforms to the membership of the House of Lords, the creation of regional government (and
a Mayor) in Greater London, and the enactment of the Freedom of Information Act 2000.
16
Conservative Party Manifesto 2015, p. 60.
[6]

understood that the new British Bill of Rights will, like the outgoing Human
Rights Act, be based on the rights enshrined in the European Convention on
Human Rights but that their incorporation into UK law will be undertaken in a
way that invests less discretion in the courts and leaves more decision-making
power in the hands of ministers. In this way, the Conservatives hope that
European human rights norms and Britain’s traditional prioritisation of political
decision-making might be more happily reconciled than has been the case
under the Human Rights Act. The whole matter remains controversial,
however, and at the time of writing we have still to see any detail from the
government. 17
It will be apparent from the numerous references above to instruments
of human rights law that much of the argument concerning the proper role of
the courts focuses on fundamental rights. It is important, however, to
understand that not all of it does. The matter is broader than that. It may well
be that one of the most important influences behind the growing power of the
courts in the United Kingdom is the Human Rights Act 1998, but the growth of
judicial power is not confined to cases about basic rights. The analysis in Part III
of this essay, on freedom of information, is a case in point (freedom of
information is not a human right protected by the European Convention on
Human Rights).
From 2010-15 the Conservative-led coalition government pursued a
series of reforms to the law and practice of judicial review. The common law of
judicial review allows the courts to review the lawfulness of the exercise of
administrative power on grounds such as rationality and procedural fairness (it
is not concerned with the review of legislation against constitutional
standards). The law of judicial review is the core of administrative law in the
United Kingdom. Since the 1970s judicial review has grown to an astonishing
degree, both in volume and in importance. In England and Wales there were
4,500 judicial review cases in 1998 but 12,400 in 2012. 18 The vast bulk of the
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expansion over this period was in cases concerned with decision-making in
immigration.
As well as the increase in volume, judicial review also plays a more
prominent role in public life than ever before. The law requires that for a
claimant to be able to bring a judicial review case, he or she must have a
“sufficient interest” in the matter. Over the course of recent years the courts
have relaxed this requirement, so that interested parties, pressure groups, and
campaigners have been able to use judicial review more and more freely as a
means of challenging government policy. 19 Formerly understood as a means
for an aggrieved litigant to seek a remedy for an injustice suffered, judicial
review has become a campaign tool, in which the generality of government
policy, rather than a specific instance of alleged injustice, is challenged in
court. The changing nature of judicial review is compounded by the growing
acceptance of third-party interventions, in which campaign groups join
proceedings as additional parties to the litigation. This can be useful where it
brings to the attention of the court matters relevant to the legal dispute but
overlooked by the parties but, overused, it can have the effect of turning
adjudication into something more resembling a seminar. It risks blurring the
line between the legal resolution of disputes (a judicial function) and inquiring
more broadly into where the public interest lies (a political function). 20
Introducing its proposals for reform of judicial review, the government
explained as follows:
“Judicial review is a critical check on the power of the state, providing an
effective mechanism for challenging the decisions, acts or omissions of
public bodies to ensure they are lawful. The government will ensure that
19
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judicial review continues to retain its crucial role. The government is
though concerned about the use of unmeritorious judicial reviews to
cause delay, generate publicity and frustrate proper decision-making.
This is bad for the economy and bad for the taxpayer.” 21
A particular concern for the government was the use of judicial review to
disrupt and delay major infrastructure and other large-scale planning
decisions—on projects that (in challenging economic circumstances) were
intended to stimulate growth and promote economic recovery.
The government consulted on its proposals and was subject to a barrage
of criticism from lawyers and legal interest groups. The human rights pressure
group, Liberty, led the charge, declaiming that the proposals would “all but
shut down the availability of judicial review”, that this would have “grave
consequences for … the rule of law”, and that the proposals were
“wrongheaded”, “incoherent and unsubstantiated” and “badly confused”. A
newspaper article introducing the government’s proposals was condemned as
“bizarre, divisive and misleading”. 22 Shrill hyperbole has become a favourite
rhetorical style in Liberty briefings, its response to the government’s judicial
review proposals being no exception. Justice, the legal pressure group, were
more moderate in their language, whilst sharing a number of Liberty’s
concerns. Of the Bill that followed on from the proposals, Justice wrote that
they were “concerned that the proposals are … unnecessary and potentially
damaging” in that they “could inhibit access to justice”. Aspects of the changes
proposed by the government were “inappropriate and unjustifiable”, Justice
said. 23
In the event, the government brought forward legislative proposals to
make only two core changes to the law and practice of judicial review. After
lengthy parliamentary wrangling, even these were further diluted. They were
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eventually enacted in the Criminal Justice and Courts Act 2015. 24 Section 84 of
the Act provides that courts “must refuse” a claim for judicial review if it
appears to the court to be “highly likely” that the outcome for the claimant
“would not have been substantially different” if the conduct complained of had
not occurred. At a late stage in the legislation’s passage through Parliament a
proviso was added: that a court may allow such a claim to continue “for
reasons of exceptional public interest”. Previously, the courts had a discretion
to refuse a claim for judicial when it was “inevitable” that, even if the claimant
won the case, it would make no difference. The government sought to tighten
this rule in two respects: to make the test one of high likelihood rather than
inevitability, and to turn the rule from a discretionary to a mandatory one. The
House of Lords sought to resist both changes and was prevailed upon to accept
them only with the addition of the “exceptional public interest” proviso—a late
government concession.
Section 87 of the Act concerns interveners. It provides that they should
normally be required to bear their own costs (and that the parties to the
litigation should not ordinarily be obliged to pay the intervener’s costs). It
further provides that if an intervener has unreasonably required a party to
incur additional costs, that party may seek to recover those costs from the
intervener. This is a relatively modest change in the law and would appear on
its face to be wholly reasonable, yet even here the government faced
opposition. Parliament’s Joint Committee on Human Rights, in its report on the
legislation, opined for example that the provision be omitted and that the
matter of interveners’ costs should be one for the court to determine in its
discretion, rather than for Parliament to legislate on. 25
The struggle in 2010-15 over such modest reforms to the law of judicial
review illustrates both the contested nature of contemporary administrative
law in the United Kingdom and the opposition any Government is liable to face
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from legal lobby groups (such as Liberty and Justice) if it seeks to address and
remedy problems of judicial overreach.
II. Immigration and Deportation
(a) Rationality review and proportionality
Under the common law of judicial review the courts may declare an
administrative decision to be unlawful on three basic grounds, known as
illegality, irrationality and procedural unfairness. An illegal decision is one that
the decision-maker had no authority to make. An irrational decision is one that
is so unreasonable no reasonable decision-maker would have made it. An
unfair decision is one in which the decision-maker has failed to act fairly—that
is, has failed to act in accordance with the common law principles of natural
justice. Of these three established grounds of judicial review, it is irrationality
that concerns us here.
Until the 1980s this ground of judicial review was known as
“Wednesbury unreasonableness”. 26 The purpose of common law judicial
review is not to allow litigants to appeal against government decisions they
dislike. It is narrower than that: constitutionally, the purpose of common law
judicial review is to enable the courts to ensure that government decisions are
lawful. In the Wednesbury case Lord Greene MR stated that while the courts
could not intervene to quash a decision merely because they considered it to
be unreasonable, they could intervene if the decision was “so unreasonable
that no reasonable authority could ever have come to it”. 27 In a leading House
of Lords case in 1984 Lord Diplock recast this formulation in terms of
irrationality. 28 An irrational decision, he said, is one that is “so outrageous in its
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defiance of logic or accepted moral standards that no sensible person who had
applied his mind to the question to be decided could have arrived at it”. 29
In another leading case from the same era, the courts were invited to
introduce into English administrative law an additional ground of review,
derived from European law: proportionality. Both the Court of Appeal and the
House of Lords declined the invitation. Lord Donaldson MR ruled that
“it must never be forgotten that [judicial review] is a supervisory and not
an appellate jurisdiction ... Acceptance of ‘proportionality’ as a separate
ground for seeking judicial review ... could easily and speedily lead to
courts forgetting the supervisory nature of their jurisdiction and
substituting their view of what was appropriate for that of the authority
whose duty it was to reach that decision”. 30
In the House of Lords Lord Ackner agreed, stating that a proportionality test
would inevitably require the court to make “an inquiry into and decision upon
the merits” of the matter and would as such amount to a “wrongful usurpation
of power”.31
By contrast with the English common law, proportionality has been
central to European law for decades—since at least the 1970s. This is true for
both the European Court of Justice and for the European Court of Human
Rights. For our purposes it is the latter that matters more. The European Court
of Human Rights in Strasbourg enforces the ECHR, an international human
rights treaty promulgated under the auspices of the Council of Europe. 32 Most
of the rights protected under the ECHR are qualified rights. Only a few are
absolute rights (a well-known example is the right to freedom from torture).
The rights to privacy, to freedom of religion, to freedom of expression and to
freedom of assembly are examples of qualified rights under the Convention. In
29
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each case, interference with the exercise of the right will be lawful if the
interference is (a) prescribed by law, (b) necessary in a democratic society, and
(c) in pursuit of a legitimate aim. This is all set out in the Convention itself. 33
Since the 1970s the European Court of Human Rights has used a
proportionality test to determine whether or not an interference with a
qualified right is “necessary in a democratic society”. 34 A proportionate
interference will be lawful (as long as it is also prescribed by law and in pursuit
of a legitimate aim) whereas a disproportionate interference will be unlawful
(even if it is prescribed by law and in pursuit of a legitimate aim).
There is no doubt that proportionality is a more intrusive test than
common law irrationality. Unlike common law irrationality, proportionality
may require courts to inquire not only into the lawfulness of decisions, but into
their merits. Despite the fact that, as Lord Ackner put it in the Brind case, to
cross this line would mark a “wrongful usurpation” of judicial power, once the
Human Rights Act 1998 was enacted, the House of Lords ruled that courts in
the United Kingdom should adopt a test of proportionality, at least in cases
concerning Convention rights. 35 This test, their Lordships ruled, requires the
court to ask itself the following questions: (i) whether the objective pursued by
the decision-maker is sufficiently important to justify the limitation of a
fundamental right; (ii) whether the measure adopted by the decision-maker is
rationally connected to that purpose; and (iii) whether a less intrusive measure
could have been used. In ruling in these terms the House of Lords was bringing
the United Kingdom into line not only with European law, but with the
jurisprudence of constitutional and supreme courts across the Commonwealth.
Indeed, the formulation of the proportionality test preferred by the House of
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Lords in the Daly case was taken directly from the case law of the Canadian
Supreme Court. 36
Their Lordships in Daly were candid about the “intensity of review”
being “somewhat greater under the proportionality approach” than it is under
common law irrationality, 37 such that it “may sometimes yield different
results”. 38 Lord Steyn specified as follows: “proportionality may require the
reviewing court to assess the balance which the decision-maker has struck, not
merely whether it is within the range of rational or reasonable decisions”. 39
Further, he added, proportionality “may go further than the traditional
grounds of judicial review inasmuch as it may require attention to be directed
to the relative weight accorded to interests and considerations”. 40
In the years since Daly proportionality has become firmly established in
United Kingdom law as the core doctrine of judicial review in cases concerning
Convention rights or points of European Union law. The old common law test
of irrationality remains for judicial review cases not concerned with
Convention rights or EU law but, even here, pressure now appears to be
building for Wednesbury unreasonableness to give way to proportionality. 41
Moreover, the doctrine of proportionality has come to be seen as stretching
across an even larger canvas than was identified by the House of Lords in Daly.
In addition to the three questions set out in that case, a fourth has now been
added: “whether, having regard to ... the severity of the consequences, a fair
36
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balance has been struck between the rights of the individual and the interests
of the community”. 42 This fourth element of proportionality is its most
contentious aspect. One of the English Court of Appeal’s most senior and
respected public lawyers said in a judgment in 2014 that: “there is real
difficulty in distinguishing this from a political question to be decided by the
elected arm of government”. 43 I find it impossible to disagree. Be that as it
may, however, the law as it stands was recently stated as follows by the
President of the United Kingdom Supreme Court, in a case called Carlile: “once
a Convention right is affected by a decision of the executive, the court has a
duty to decide for itself whether the decision strikes a fair balance between
the rights of an individual ... and the interests of the community as a whole”. 44
To return to the terms used by Lord Donaldson MR in Brind, this is no longer a
merely supervisory jurisdiction (in which the courts ensure that the
administration has acted lawfully) but a fully appellate one (in which the courts
decide for themselves where the balance of the public interest lies).
When the Human Rights Act 1998 first came into force the judges in the
House of Lords were alive to concerns that it risked upsetting the United
Kingdom’s established constitutional order by giving to the courts new powers
so significant that they would diminish and perhaps even render obsolete the
system of giving priority to political forms of accountability. In the first case
under the Human Rights Act to reach the House of Lords, their Lordships were
at pains to ensure that this should not happen. It is instructive to compare this
case with what has happened subsequently. The case is known as Alconbury. 45
It arose out of three conjoined disputes about planning, highway improvement
and compulsory purchase. Under the United Kingdom’s planning legislation,
the final decision-maker in certain various planning schemes is the Secretary of
State for the Environment, a minister in central government. This is because
42
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determining whether such schemes should proceed may involve broad social
and economic issues (including as regards the local economy, the preservation
of the environment, public safety, the development of the road network, etc).
In a parliamentary democracy it is important that such decisions are made by
an office-holder who is democratically accountable—that is to say, by a
minister. Alconbury and other property developers argued, however, that this
was contrary to article 6 of the ECHR. Article 6 provides that “in the
determination of his civil rights and obligations ... everyone is entitled to a fair
and public hearing ... by an independent and impartial tribunal ...”. The
determination of planning appeals affected Alconbury’s property rights, it was
claimed. Such a determination should therefore be made, Alconbury argued,
by a judicial tribunal not by the Secretary of State.
The House of Lords unanimously rejected this argument and upheld the
statutory planning schemes, ruling that the legislation was compatible with
article 6. Principally, this was because, even though the Secretary of State was
the statutory decision-maker, his (or her) decision-making was subject to
judicial review. Applying the case law of the European Court of Human
Rights,46 the House of Lords ruled that this fact brought the overall decisionmaking scheme within the requirements of article 6.
In the course of their opinions in Alconbury, a number of the law lords
expressed strong views about the implications of the arguments made in the
case. Lord Nolan emphasised that
“Parliament has entrusted the requisite degree of control to the Secretary
of State, and it is to Parliament which he must account for his exercise of
it. To substitute for the Secretary of State an independent and impartial
body with no central electoral accountability would ... be profoundly
undemocratic”. 47
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Lord Hoffmann said that “In a democratic country, decisions as to what the
general interest requires are made by democratically elected bodies or persons
accountable to them”. 48 His Lordship cited the right to property in the
European Convention on Human Rights, and noted that it provides that “no
one shall be deprived of his possessions except in the public interest ...” and
that this provision is expressly stated “not ... in any way to impair the right of a
state to enforce such laws as it deems necessary to control the use of property
in accordance with the general interest ...”. 49 Lord Hoffmann stated that the
question of what the public or general interest requires for the purposes of the
right to property “can, and in my opinion should, be determined according to
the democratic principle—by elected local or central bodies or by ministers
accountable to them”. 50 Indeed, he suggested that if the case law of the
European Court of Human Rights provided otherwise, he would doubt whether
it should be followed. 51 A European human rights law that required the result
sought by the claimants in Alconbury, he said, would be one that “compelled a
conclusion fundamentally at odds with the distribution of powers under the
British constitution”. 52 The Human Rights Act, in Lord Hoffmann’s view, was
designed to give greater effect to Convention rights in a manner compatible
with the core fundamentals of the United Kingdom constitution: the Act was
“no doubt intended to strengthen the rule of law but not to inaugurate the
rule of lawyers”, he concluded. 53
Whether this remains the case, given the President of the Supreme
Court’s recent dictum in Carlile, is an open question. 54 Indeed, in Carlile
another Supreme Court Justice seemed directly to contradict what Lord
Hoffmann had said in Alconbury, when it was observed that “traditional
48

Ibid, para. 69.
European Convention on Human Rights, article 1 of Protocol 1.
50
Alconbury, above n. __, para. 72.
51
Under the Human Rights Act 1998, s. 2, courts in the United Kingdom must take into account the relevant
case law of the European Court of Human Rights, but they are under no statutory or constitutional obligation
to follow it. Thus far, the courts in the UK have tended to follow any clear and constant line of Strasbourg
authority. Whether the UK’s courts have followed Strasbourg authority too slavishly and uncritically is a live
argument in the United Kingdom at the moment. See, e.g., Elliott, above n. __.
52
Alconbury, above n. __, para. 76.
53
Alconbury, above n. __, para. 129.
54
See above, text at n. __.
49

[17]

notions of the constitutional distribution of powers have unquestionably been
modified by the Human Rights Act 1998”. 55
(b) Deportation, family life, and proportionality
For several years Home Office ministers 56 have been concerned about court
and tribunal rulings which have prevented them from deporting people from
the United Kingdom. There is a presumption in UK immigration law, for
example, that migrants who are convicted of serious criminal offences and
sentenced to a term of imprisonment will be deported upon their release from
prison. In a series of cases it has been ruled that such a deportation is a
disproportionate interference with the right to family life under article 8 ECHR
and is therefore unlawful. Article 8 provides that “Everyone has the right to
respect for his private and family life, his home and his correspondence”. Like
most of the articles in the European Convention, it is a qualified right. It may
be lawfully restricted if the interference is (a) “in accordance with the law” and
(b) “necessary in a democratic society” and (c) in furtherance of a certain,
listed legitimate end: national security, public safety, the economic well-being
of the country, the prevention of disorder or crime, the protection of health
and morals, or the protection of the rights and freedoms of others. As with
other rights, the key test of “necessity in a democratic society” has been
interpreted as amounting to a test of proportionality.
We saw above how the courts in the United Kingdom have developed
the doctrine of proportionality. We noted that the fourth element of the
courts’ definition—that a fair balance must be struck between the rights of the
55
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individual and the interests of the community—has proved to be its most
controversial aspect. The House of Lords ruled in a unanimous opinion in a
leading case in immigration law in 2007, however, that this aspect of the
proportionality doctrine “should never be overlooked or discounted”. 57
In October 2011 the Home Secretary complained in her speech at the
annual Conservative party conference that the courts were “misinterpreting”
their powers under the Human Rights Act to prevent her from deporting
foreign criminals from the UK on the basis that such deportations were a
disproportionate interference with the right to respect for family life under
article 8. Notoriously, the Secretary of State illustrated her argument by
referencing a case in which a claimant had sought to establish that he had a
family life in the United Kingdom by relying on the fact that he and his partner
owned a pet cat together. She was pilloried for this but academic research has
shown that there was indeed such a case (albeit that it did not concern the
deportation of foreign criminals) and that the Asylum and Immigration Tribunal
did indeed accept that the ownership of a pet cat reinforced the “strength and
quality” of the individual’s family life in the UK. 58 The case was in fact about a
Bolivian immigrant who had entered the United Kingdom on a student visa and
who had unlawfully remained in the UK for four years beyond the expiry of his
visa. He came to the attention of the immigration authorities when he was
caught attempting to steal a figurine cat from a department store. 59
Immigration law in the United Kingdom clearly contemplates that people
may be deported even where they have a family life in the United Kingdom. In
particular, a person subject to immigration control is liable to be removed if,
“having only a limited leave to enter or remain, he does not observe a
condition attached to the leave or remains beyond the time limited by the
leave”.60 The mere fact that an offender has a settled family life in the UK gives
him or her no right to remain. Yet, successive appeal court decisions on the
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relationship between the UK’s immigration law and the article 8 right to family
life have made it easier and easier for claimants to show that their deportation
or removal from the United Kingdom would be in violation of article 8 when
they have no right to remain and, indeed—as in the case of the Bolivian cat—
even when the claimant is in clear breach of immigration law. 61 As Professor
Campbell rightly points out in his analysis of “catgate”, Parliament “obviously
did not intend” that a family life so ordinary would render those in breach of
the terms of their entry “immune to removal” from the UK. 62 The case law that
has so extended the reach of article 8 that it has effectively created new rights
to remain in the UK is, in Professor Campbell’s judgement, “characterised by a
want of appropriate [judicial] deference to as perfectly clear a legislative
intention as it is possible to conceive”. I agree. As Professor Campbell notes,
the case law flies in the face of the “constitutional compromise which was the
basis on which the Human Rights Act was passed”. 63
In her October 2011 conference speech the Secretary of State undertook
to amend the Immigration Rules to address the matter. The Immigration Rules
are “rules laid down by the Secretary of State as to the practice to be followed
in the administration” of immigration law; they regulate “the entry into and
stay in the United Kingdom of persons not having the right of abode”. 64
Formally, the constitutional status of the Immigration Rules is “rather
unusual,” in that they “are not subordinate legislation but detailed statements
by a Minister of the Crown as to how the Crown proposes to exercise its
executive power to control immigration”. 65 They are more than mere
statements of practice or policy, however, for they have the force of law and
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create legal rights: if an immigration decision is taken in breach of the Rules it
is unlawful. 66
The Rules were duly amended in June 2012. A Home Office publication,
Statement of Intent: Family Migration, published alongside the revised Rules,
set out the Government’s position. 67 The Statement of Intent explained how
the revised Immigration Rules would “set out proportionate requirements that
reflect, as a matter of public policy, the Government’s and Parliament’s view of
how individual rights to respect for private or family life should be qualified in
the public interest”. The Government hoped that this would mean that “failure
to meet the requirements of the Rules will normally mean failure to establish
an article 8 claim”. 68 In particular, the revised Rules provided that “only in
exceptional circumstances will family life … outweigh criminality and the public
interest in seeing the foreign national criminal deported where they have
received a custodial sentence of at least four years”. They further provided
that “deportation will normally be proportionate where the foreign national
criminal has received a custodial sentence of at least 12 months and less than
four years … and, in the view of the Secretary of State, their offending has
caused serious harm or they are a persistent offender …”. The Rules also
provided for a number of circumstances in which deportation would not be
proportionate.
The Statement of Intent emphasised that “the courts will continue to
determine individual cases according to the law but, in doing so, they will be
reviewing decisions taken under Immigration Rules which expressly reflect
article 8” and, moreover, which “for the first time reflect the view of the
Government and Parliament” as to how article 8(1) should, as matter of public
policy, be qualified in the public interest under the terms of article 8(2). 69 The
Statement of Intent recognised that “this does not mean that the Secretary of
66
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State and Parliament have the only say on what is proportionate” 70 but—
clearly—the plain intention was to reclaim from the courts the power to decide
how the balance should be struck between the public interest and individual
rights. The assumption was that if an immigration decision was within the
revised Rules it would, absent wholly exceptional circumstances, be
compatible with article 8.
Unfortunately, however, this intention was not reflected in the ensuing
case law. In MF (Nigeria) v Secretary of State for the Home Department the
Upper Tribunal held that MF’s deportation (he had been convicted of handling
stolen goods) would be a disproportionate interference with his stepdaughter’s article 8 right to family life despite the fact that his deportation fell
within the revised Immigration Rules. 71 The Upper Tribunal ruled that the new
Rules could not be construed as providing a complete code for article 8 claims.
The Tribunal stated that, under the Human Rights Act 1998, it (i.e. the Tribunal
itself) was bound to act compatibly with Convention rights and that this meant
that the Tribunal, as well as the immigration officer, had to be satisfied that
the decision to deport was compatible with article 8. 72 On this view it would be
impossible for the executive lawfully to claim anything approaching exclusive
competence to determine the question of where the balance lies between the
public interest and individual rights. Whilst the Secretary of State’s appeal to
the Court of Appeal was unsuccessful, that court distanced itself from the
Upper Tribunal’s reasoning. 73 Because the revised Immigration Rules provided
for an “exceptional circumstances” exception to the general proposition that a
decision within the Rules could not be incompatible with article 8, the Rules
“are a complete code”. 74 The Court of Appeal ruled that “in approaching the
question of whether removal is a proportionate interference with an
individual’s article 8 rights, the scales are heavily weighted in favour of
deportation and something very compelling (which will be ‘exceptional’) is
70
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required to outweigh the public interest in removal”. 75 On the facts of MF’s
particular case, the Court of Appeal upheld the Upper Tribunal’s finding that
the position of the claimant’s step-daughter constituted such a compelling, or
exceptional, factor.
Despite the fact that the Court of Appeal’s reasoning in MF (Nigeria) was
not as hostile to the Government’s intention in revising the Immigration Rules
as the Upper Tribunal’s had been, the fact that MF nonetheless won his case
suggests that the Government’s attempt to use the Immigration Rules to settle
how the courts should determine the proportionality of decisions to deport
foreign criminals was unsuccessful. Notwithstanding that MF’s deportation fell
within the revised Immigration Rules, it was held to be an unlawful
interference with his step-daughter’s article 8 right to family life. The
Government needed a “Plan B”. One quickly emerged: instead of seeking to
use the Immigration Rules to lay down what proportionality means in the
context of deportation decisions and the right to family life, primary
legislation—an Act of Parliament—would be used. The Human Rights Act 1998,
section 3, provides that “so far as it is possible to do so, primary legislation ...
must be read and given effect in a way which is compatible with the
Convention rights”. Any provision of a new Immigration Act seeking to place on
a statutory footing what the revised Immigration Rules already sought to
provide would itself have to be “read and given effect” by the courts
compatibly with article 8 but, if Parliament made clear during the passage of
the legislation that, in its view, the new legislation was fully compatible with
article 8 and indeed was designed to eliminate doubt as to when a deportation
will and will not be a proportionate interference with family life the courts
would be more respectful of that than in MF (Nigeria) they were about the
executive’s Immigration Rules.
Case law in other contexts suggested that where Parliament, in enacting
statute, has considered carefully the rights-implications of its legislation, the
courts will be slow to rule that the law is disproportionate. For sure, the cases
75
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state that this will depend on the subject-matter, but in R (Countryside
Alliance) v Attorney General Lord Bingham stated that “the democratic process
is liable to be subverted if, on a question of moral and political judgment”
those who oppose the legislation are able to have it quashed in the courts
even if they failed to persuade Parliament not to enact it. 76 Likewise, in R
(Animal Defenders International) v Secretary of State for Culture, Media and
Sport Lord Bingham stated that “it is reasonable to expect that our
democratically-elected politicians will be peculiarly sensitive to the measures
necessary to safeguard the integrity of our democracy”. 77 None of this means
that the courts will never declare primary legislation to be incompatible with
Convention rights, but it is generally speaking more difficult to challenge
statute in the courts than it is to challenge other rules or decisions made by the
executive.
The result is section 19 of the Immigration Act 2014. This provision is a
constitutional innovation. It is the first time statute has prescribed what
proportionality means in a particular context and how it should be interpreted
and applied. It provides that, in determining whether an immigration decision
is in the public interest—that is to say, is compatible with the article 8 right to
family life—a court or tribunal “must have regard” to the following
considerations: (1) that “the maintenance of effective immigration controls is
in the public interest”; (2) that it is in the public interest “and in particular in
the interests of the economic well-being of the United Kingdom, that persons
who seek to enter or remain in the United Kingdom are able to speak English”
because they will be “less of a burden to taxpayers” and “are better able to
integrate into society”; (3) that it is likewise in the public interest “that persons
who seek to enter or remain in the United Kingdom are financially
independent”; (4) that “little weight should be given to a private life or a
relationship ... that is established by a person when the person is in the United
76
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Kingdom unlawfully”; and (5) that “little weight should be given to a private life
established by a person at a time when the person’s immigration status is
precarious”. 78 These considerations, section 19 provides, must apply in all
immigration cases.
In addition, special provision is made by section 19 for cases involving
foreign criminals, as follows: (1) “the deportation of foreign criminals is in the
public interest”; (2) further, “the more serious the offence committed by a
foreign criminal, the greater is the public interest” in their deportation; (3)
where a foreign criminal has been sentenced to a term of imprisonment of less
than four years the public interest “requires” their deportation unless either
(a) the individual has been lawfully resident in the United Kingdom for most of
his life, and the individual is “socially and culturally integrated in the United
Kingdom,” and there would be “very significant obstacles” to his integration
into the country to which it is proposed he be deported, or (b) the individual
has a subsisting relationship with a partner or a child on whom the effect of his
deportation would be “unduly harsh”; (4) where a foreign criminal has been
sentenced to a term of more than four years’ imprisonment, “the public
interest requires deportation unless there are very compelling circumstances
over and above” those that apply to foreign criminals sentenced to less than
four years’ imprisonment. 79
In steering these provisions through the legislative process in
Parliament, government ministers explained as follows: “There is a clear public
interest in these aims. These are also matters of public policy which we believe
it is the responsibility of government to determine, subject to the views of
Parliament ... It is for Parliament to determine what the public interest
requires. It is then for the courts to have due regard to that when considering
the proportionality of any interference in the exercise of an individual’s right
under article 8”. 80 It was stated that “the courts have a clear and proper
78
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constitutional role in reviewing the proportionality of measures passed by
Parliament and of the executive decisions made under them”. Section 19 does
not seek to change this proper judicial function, ministers said, but “it is right
that the Secretary of State should expect the courts to give proper weight to
the view endorsed by Parliament on how, broadly, public policy considerations
are to be weighed against individual family and private life rights”. 81
Not everyone agreed. During the legislation’s passage through the
House of Lords, Lord Avebury, for example, claimed that section 19 “tries to
coerce the courts into interpreting Article 8(2) more restrictively” and that this
amounts to an “attempt to bend the decisions of the courts”. 82 Parliament’s
Joint Committee on Human Rights took a more nuanced view. In its report on
the legislation it noted that “there is nothing inherently incompatible with the
Convention in Parliament spelling out … its detailed understanding of the
requirements of relevant Convention rights in particular contexts. Indeed, such
an exercise could be considered to be Parliament’s fulfilment of the important
obligation imposed upon it by the principle of subsidiarity”. 83 The JCHR was
concerned, however, that legislation should not usurp the judicial function to
determine individual cases. It concluded that “the provisions in the Bill which
seek to guide courts and tribunals in their determination of article 8 claims in
immigration cases do not purport to go so far as to determine individual
applications in advance or to oust the courts’ jurisdiction”.84 I agree.
However, the JCHR then went on to record its unease about the
provisions purporting to tell courts and tribunals that “little weight” should be
given to certain considerations: “that appears to us to be a significant
legislative trespass into the judicial function”. 85 I respectfully disagree. There
are no grounds for holding that assessment of proportionality in UK
constitutional law is uniquely or exclusively a matter for the courts. Properly

81

Ibid, col. 1380 (Lord Wallace of Tankerness).
HL Deb., 10 Feb. 2014, cols 452-3.
83
Joint Committee on Human Rights, 8th report of 2012-13, HL 102, para. 55.
84
Ibid, para. 56.
85
Ibid, para. 60.
82

[26]

understood, it is a joint or shared enterprise between parliamentary
government, on the one hand, and the courts of law, on the other.
When the matter was debated in the House of Lords, Lord Pannick
supported the JCHR’s line and the former Supreme Court justice Lord Brown
argued against him. Lord Pannick said that Parliament should confine itself to
identifying what the public interest considerations are which the courts should
take into account: it should not seek to instruct the courts as to how much
weight to give relevant factors. 86 Lord Brown welcomed section 19. He said
this: “In the past, courts have rather too often tended to thwart the attempts
of the Government to control immigration and deport foreign criminals on the
basis of article 8 interests. On occasion, they have carried the reach of this
article beyond even the lengths to which the Strasbourg court itself has gone,
and that court is no mean exponent of the art of dynamic and creative
interpretation of the Convention”. He added the following: “I am strongly in
favour of the United Kingdom remaining fully committed to the European
Convention on Human Rights—and the Human Rights Act … However, I can
think of nothing more calculated to induce Government to conclude that the
nation’s better interests may in fact be served by abandoning our Convention
commitments than the continual frustration of government policy by an
overenthusiastic interpretation and application of the Convention, not least
article 8”. 87
For the Government, Lord Wallace of Tankerness said “I do not believe
that this is a trespass into the judicial function … It is appropriate and proper
that Parliament determines what the public interest is.” 88 This is surely correct.
Contrary to the views of Lord Pannick and the JCHR, section 19 should be seen
as a welcome innovation and as underscoring the constitutional fundamental
that the articulation and protection of human rights is, in the British
constitutional order, a matter that falls within the responsibility of Parliament
and Government as much as it falls within that of the courts.
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Section 19 has been cited in several cases since it came into force in July 2014.
In none of these cases have the courts repeated the criticisms of the legislation
made during its enactment by the likes of Lord Pannick, Lord Avebury and the
JCHR. The first Court of Appeal case to consider section 19 was YM (Uganda) v
Secretary of State for the Home Department, in which Sir Stanley Burnton went
out of his way to reinforce a principle section 19 provides for: namely, that
where a foreign criminal has committed a serious offence “the public interest
in his deportation is so strong” that it is “difficult to see” how his deportation
would lead to a breach of his article 8 rights. 89 In the High Court case of R
(Amin) v Secretary of State for the Home Department it was said that the
principle was already “well established” that where a relationship is formed at
a time when one of the parties does not have a lawful right to remain in the UK
it will only exceptionally be that removal would be incompatible with article 8
and that citation to section 19 to support this principle “is superfluous”. 90 The
Upper Tribunal appeared to be happy to give full effect to section 19 in AM v
Secretary of State for the Home Department, 91 a decision about the removal of
a Malawian individual who had unlawfully remained in the UK beyond the
expiry of his visa. The individual sought leave to remain in the United Kingdom
on the basis of his family life in the UK but this was refused. He appealed to the
Tribunal but was unsuccessful, the Tribunal relying inter alia upon what section
19 says about precarious immigration status. AM is clearly a decision in which
the Tribunal was endeavouring to give full effect to Parliament’s intentions and
not, to quote Lord Brown (above), to allow Convention rights to be a basis for
the “continual frustration of government policy”.
Professor Campbell, in his expert analysis of “catgate”, portrays section
19 as a “remarkable and troubling” 92 provision—as a “most worrying
constitutional innovation” in which Parliament, led by the government of the
day, has committed a “trespass on the judicial function”. 93 He lays the blame
89
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squarely at the courts’ door, arguing (as we saw above) that the government
acted in this way only because it could see no alternative to addressing its
“legitimate” 94 concern that, in case law on article 6 and deportation, the courts
had themselves repeatedly trespassed on the executive and legislative
functions in respect of immigration policy. I agree with Professor Campbell that
the government had little choice but to seek legislation along the lines of
section 19, but I disagree with him that the provision is either troubling or
worrying or any kind of trespass.
On the contrary, I consider it to be a welcome reminder that in the
United Kingdom constitution, whilst the courts have a considerable role to play
in ruling upon what is, and what is not, a proportionate interference with
Convention rights, theirs is not and should not be the only authoritative voice
in this regard. There is nothing in any of the domestic jurisprudence to suggest
that proportionality is exclusively a matter for the courts. While it enhances
the role of the courts, it would be quite wrong to suppose that the emergence
of proportionality as a ground of judicial review in Convention rights cases
means that government and Parliament have no meaningful contribution to
make. This is reflected both in the Human Rights Act itself and in the courts’
case law. The Act provides that it is ministers and Parliament (not courts) who
are responsible for policing the compatibility of Bills with Convention rights:
the judicial role comes into play only after the Bill is enacted and has come into
force. Section 19 of the Human Rights Act 1998 provides that a minister
promoting a Bill through Parliament must, before its parliamentary
consideration gets underway, make a statement to Parliament either that in
his view the Bill is compatible with Convention rights or that, if he is unable to
make such a statement, the government wishes Parliament nonetheless to
proceed with the Bill. As part of the section 19 certification process it is
axiomatic that ministers will have to make their own assessment of whether a
Bill proportionately or disproportionately affects any Convention right engaged
by the legislation.
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Further, in numerous cases the United Kingdom Supreme Court has
recognised that, even in the Human Rights Act era, there is a constitutionally
important role for parliamentarians to play in deciding how individual rights
and the public interest should be balanced. In AXA General Insurance, for
example, Lord Hope noted that “elected members of a legislature … are best
placed to judge what is in the country’s best interests as a whole” not least
because of “the advantages that flow from the depth and width of the
experience of … elected members and the mandate that has been given to
them by the electorate”. 95
All of the above shows that, properly understood, proportionality is a
matter in the UK’s constitutional order for both courts and Parliament to
assess. For sure, it is troubling and worrying that the courts have been so
cavalier with their over-zealous interpretation of article 8 in immigration
decisions that the Government felt it had no option but to legislate to correct
this, but section 19 of the Immigration Act 2014 should be heralded—not
condemned.
III. Freedom of Information
The Freedom of Information Act 2000 was, like the Human Rights Act 1998,
another piece of ground-breaking constitutional reform legislation enacted in
Tony Blair’s first term of office. Before the Freedom of Information Act 2000
(“FOIA”) the United Kingdom had no comprehensive law entitling individuals to
seek access to information held by government and other public authorities. A
series of internal directives and codes of practice had begun partially to
liberalise access to government information from the 1970s through to the
1990s but FOIA marked a step-change in the openness of British government. 96
Its scope is broad—more than 100,000 bodies fall within its remit—and it
enacts legally enforceable rights of access to information. The Act is overseen
by a powerful agency, the Information Commissioner, to whom complaints
may be made in the event that a public body refuses access to information.
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Onward appeals lie from decisions of the Information Commissioner to a
Tribunal and, ultimately, to the United Kingdom Supreme Court. Like all
modern freedom of information laws, the UK’s FOIA exempts certain
categories of information from disclosure. Some exemptions are automatic.
Thus, for example, information relating to national security or to an ongoing
criminal investigation may not be disclosed under the Act. But most
exemptions are not of this nature: most are subject to a “public interest” test.
That is to say, that “in all the circumstances of the case, the public interest in
maintaining the exemption outweighs the public interest in disclosing the
information”. 97 Two examples will suffice. Section 35 of FOIA provides that
information relating to the formulation or development of government policy
is exempt and section 37 provides that information relating to communications
with senior members of the Royal Family is exempt. 98 At the time of FOIA’s
enactment, neither of these exemptions was automatic: each would apply only
if the public interest in maintaining the exemption outweighed the public
interest in disclosure. 99
Where the Information Commissioner or a tribunal or court determines
that the public interest requires information to be disclosed, section 53 of the
Act provides that a Cabinet Minister or the Attorney General may override
such a decision. In this event reasons must be given by the Cabinet Minister or
Attorney General to Parliament. The executive override must be exercised
within 21 days of the decision in question. To date this power has been used
on only a handful of occasions;100 each instance has concerned either section
35 or section 37. Its effect is that the last word on determining where the
balance of public interests lies between disclosure and confidentiality rests
with a senior minister who will be accountable to Parliament for his decision.
Ordinarily it will be the Information Commissioner or, on appeal, a court or
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tribunal who will make the decision as to where the balance of public interests
lies. But, in exceptional cases, those who framed FOIA considered that the
matter would ultimately be one of political assessment, not legal judgment.
The similarity with the immigration and deportation decisions
considered in Part II above is self-evident. As there, so too in the context of
FOIA, there are competing claims as to who in the United Kingdom constitution
is the guardian of the public interest—the courts of law or ministers
accountable to Parliament.
The first uses of the section 53 veto power each related to claims that
minutes of certain Cabinet Committee meetings should be released. These
were meetings discussing such matters as the lawfulness of the 2003 invasion
of Iraq. Disclosure was resisted by the relevant government departments on
section 35 grounds: i.e. that the material in question related to the formulation
and development of government policy and was therefore exempt. The
Government published a statement of policy on its use of the section 53 veto
in these circumstances. The statement of policy explained that ministers would
not use the section 53 veto simply where they considered that the public
interest in withholding the information outweighed that in disclosure, but
would do so only if “release of the information would damage Cabinet
Government and/or the doctrine of collective responsibility”. 101 The
constitutional convention 102 of collective responsibility is central to the United
Kingdom’s system of parliamentary government. It provides that all ministers
are responsible for Government policy. The rule is important because it
facilitates the effective accountability of the Government to Parliament:
ministers may not seek to evade or avoid responsibility by claiming that they
do not agree with or approve of it. Whether they have argued for or against a
particular matter in private, once adopted as Government policy, all ministers
must defend the matter in public and in Parliament, or resign from the
Government. For all of these reasons—and especially given the high
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constitutional status of collective responsibility—there is, in the Government’s
view, a strong public interest that it not be undermined.
It is not the case, however, that the section 53 veto may be used only for
the purpose of safeguarding collective responsibility. In 2012 it was exercised
for the rather different reason of protecting a “safe space” for the
development of public policy. This instance concerned the Government’s plans
to reform the National Health Service (“NHS”) in England. 103 These plans were
hotly contested along party political lines. An opposition Member of
Parliament and a journalist at the Evening Standard newspaper made FOIA
requests for the risk registers that officials in the Department of Health had
prepared in the light of the Government’s planned reforms. It became
apparent that there were two such risk registers: a Transition Risk Register
(“TRR”) and a Strategic Risk Register (“SRR”). The Information Commissioner
recognised that their disclosure fell within the section 35 exemption but
determined that the public interest in disclosure outweighed the public
interest in confidentiality. The Secretary of State for Health appealed to the
Tribunal.
The Tribunal heard evidence from a former head of the civil service, Lord
O’Donnell, that “risk registers are the most important tool used across
government to formulate and develop policy for risk management”. 104 In this
case, the TRR was used mainly at official level to monitor implementation and
operational risks associated with the Government’s reforms. The SRR was used
at both official and ministerial levels to monitor larger-scale risks that might
require to be brought to ministers’ attention. The Tribunal found that “this is a
difficult case” because “the public interest factors for and against disclosure
are particularly strong”.105 It ruled that the TRR should be disclosed and that
the SRR should not be disclosed. It justified this conclusion by holding that the
SRR “was deserving of a protected safe space so that the Government could
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consider how to best deal with the unprecedented level of public debate”
surrounding its proposed NHS reforms. 106 The TRR, by contrast, was concerned
not with “direct policy consideration” but with operational risks. As such, its
disclosure “would have informed the public debate at a time of considerable
public concern … Disclosure could have gone a long way to alleviating these
concerns and reassuring the public …”. 107
The Secretary of State for Health exercised his section 53 power to veto
the disclosure of the TRR. The Information Commissioner reported the matter
to the House of Commons, noting that the use of the veto in this case did not
satisfy the Government’s own tests as to when it could be exercised. 108
Production of the TRR would not have damaged Cabinet Government; nor
would it have undermined collective responsibility. Furthermore, the
Information Commissioner noted, the Government had disclosed risk registers
in other contexts (such as the proposed expansion of Heathrow Airport)
without any apparent damage to the public interest. Whereas the Government
had claimed that it would use the veto power in the context of the section 35
exemption only exceptionally, no exceptional circumstance pertained to the
TRR and, in the Information Commissioner’s opinion, the Secretary of State
was wrong to veto the Tribunal’s decision. 109
This episode occurred towards the end of a parliamentary inquiry into
the effectiveness of the Freedom of Information Act. The committee
undertaking that inquiry heard evidence that the section 53 veto power was an
essential component of the Act and that, without it, the Blair Government
“would have dropped” the legislation. 110 The minister responsible for steering
the Freedom of Information Bill through Parliament told the committee that
“we had to have some backstop to protect Government”. 111 The committee
accepted this, concluding that “the power to exercise the ministerial veto is a
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necessary backstop to protect highly sensitive material”. Given that the Act, in
the committee’s view, “has provided one of the most open regimes in the
world for access to information at the top of Government, we believe that the
veto is an appropriate mechanism, where necessary, to protect policy
development”. 112
Despite this all-party113 view, however, further controversy about the
use of the section 53 veto power was to erupt in 2015 and, on this occasion,
the cause was an extraordinary judgment of the United Kingdom Supreme
Court. The case is R (Evans) v Attorney General and it concerns the Heir to the
Throne, HRH The Prince of Wales. 114
The United Kingdom monarchy, whilst historically powerful, has over the
centuries seen its powers much diminished, as government has passed from
the Royal Household to ministers and Parliament. The Sovereign remains Head
of State and, as such, She has the constitutional “right to be consulted, the
right to encourage and the right to warn” as Walter Bagehot put it in his great
work on The English Constitution. 115 In practice, this means principally the right
to be consulted by, the right to encourage and the right to warn the Prime
Minister. Her Majesty the Queen meets the Prime Minister weekly for these
purposes. There is no-one else present at these meetings and no official record
is kept of what is discussed at them. The monarchy may remain influential, but
it now possesses few formal powers. Those which it retains may be exercised
only on ministerial advice. Any such encouragement or warning as Her Majesty
the Queen wishes to convey to the Prime Minister is very strictly confidential.
The twentieth century’s leading authority on the monarchy and the United
Kingdom constitution, Professor Bogdanor, has stated that “any private
comments are made discreetly and cautiously so that relations with ministers
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are not compromised”. 116 Professor Bogdanor adds that the Sovereign “is not
entitled to make it known that he or she holds different views on some matter
of public policy from those of the Government. It is a fundamental condition of
royal influence that it remains private. It follows, therefore, that the Sovereign
must observe a strict neutrality in public …”. 117
The current monarch, Queen Elizabeth II, has observed these strictures
dutifully throughout her reign. The Heir to the Throne, by contrast, has used
his unrivalled position in British public life to air concerns about a wide range
of public policy matters, from medicine to genetically modified crops, from
cuts to the armed services to modern architecture and from agriculture to
urban planning. 118 In 2005, journalists at the Guardian newspaper made a
series of FOIA requests seeking access to correspondence between the Prince
of Wales and a number of Government departments. They were concerned to
know whether the Heir to the Throne had lobbied ministers or had sought to
affect Government policy in any way, given the range of issues on which he
had spoken out in public. Access to all such correspondence was refused on
the ground that it fell within the section 37 exemption outlined above. Evans, a
Guardian journalist, appealed to the Tribunal, which upheld aspects of his
appeal and ordered that certain parts of the correspondence should be
disclosed. 119 The Attorney General exercised the section 53 power to veto this
decision. He reasoned that “the potential damage that disclosure would do to
the principle of The Prince of Wales’ political neutrality ... could seriously
undermine the Prince’s ability to fulfil his duties when he becomes King”. 120
One might consider this to be a reason to disclose the correspondence in
question, not to withhold it: if it shows that the Prince has so undermined his
political neutrality that he would not be able to fulfil the obligations of the
monarch, is there not a compelling public interest in knowing that?
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Be that as it may, the Freedom of Information Act clearly provides that
in a case such as this the final decision on where the public interest lies is for a
minister responsible to Parliament. The Guardian, however, did not see it like
that. The newspaper went to court, seeking a judicial review of the Attorney
General’s exercise of the veto. Section 53(2) provides that a responsible
minister may certify that information should not be released if “on reasonable
grounds” he is satisfied that the public interest so requires. The Guardian
argued that, in this instance, the Attorney General had no such reasonable
grounds. The newspaper contended that all the Attorney General had done
was to restate arguments that had not found favour with the Tribunal. This, it
claimed, could not constitute reasonable grounds for a Government minister
seeking to overturn the ruling of a judicial body. The High Court disagreed, and
upheld the Attorney General’s decision. 121 The court noted, however, the
extremely unusual nature of section 53. Plainly the court was disturbed by the
rule of law implications of a statutory power enabling the executive branch to
override a judicial determination. 122
The Guardian appealed to the Court of Appeal, and won. 123 The appeal
court shared the High Court’s concerns about the nature of section 53, which
was described by Mr Evans’ counsel as allowing someone who is “neither
independent nor impartial, but is part of the executive arm of government” to
make an intervention that “subverts the final binding character” of a judicial
ruling. 124 The Court of Appeal quashed the Attorney General’s certificate,
holding that he did not have reasonable grounds for forming the opinion upon
which it was based: “the mere fact that he reached a different conclusion from
the [Tribunal] in weighing the competing public interests involved was not
enough. He had no good reason for overturning the meticulous decision of the
[Tribunal] reached after six days of hearing and argument. He could point to no
error of law or fact in the [Tribunal’s] decision ...”. 125
121

R (Evans) v Attorney General [2013] EWHC 1960 (Admin).
Ibid, paras 9-10 (Lord Judge CJ).
123
R (Evans) v Attorney General [2014] EWCA Civ 254, [2014] QB 855, para. 44 (Lord Dyson MR).
124
Ibid, [2014] QB 855, at p. 860.
125
Ibid, para. 81 (Lord Dyson MR).
122

[37]

The Attorney General appealed to the Supreme Court, but was
unsuccessful. Whereas the Court of Appeal had been unanimous, the matter
split the Supreme Court five to two. 126 The majority ruled that the Court of
Appeal had been correct to quash the Attorney’s certificate, and ordered that
the correspondence be disclosed in accordance with the determination of the
Tribunal. Lord Neuberger, the President of the Supreme Court, gave the lead
judgment, in which he ruled as follows:
“a statutory provision which entitles a member of the executive ... to
overrule a decision of the judiciary simply because he does not agree with
it would not merely be unique in the laws of the United Kingdom. It would
cut across two constitutional principles which are also fundamental
components of the rule of law. First ... it is a basic principle that a decision
of a court is binding as between the parties and cannot be ignored or set
aside ... Secondly, it is also fundamental to the rule of law that decisions
and actions of the executive are ... reviewable by the court”. 127
For Lord Neuberger, this did not mean that section 53 could have no effect, but
it did mean that its effect had to be limited, at least when the veto was being
exercised to overturn a judicial decision. As the Information Commissioner is
not a judicial organ—he is an independent executive agency—Lord
Neuberger’s constitutional concerns about section 53 would not apply with the
same force where a minister is seeking to veto a determination made by the
Information Commissioner. Lord Neuberger was of the view that a judicial
decision could be lawfully vetoed under section 53 only where there was a
material change of circumstances since the tribunal or court decision, or where
the judicial ruling was demonstrably flawed in fact or in law. 128 He accepted
that “this conclusion results in section 53 having a very narrow range of
potential application”. 129
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Two Justices dissented. Lord Hughes took issue directly with what Lord
Neuberger had said about the rule of law. “It is of the first importance,” Lord
Hughes said, “but it is an integral part of the rule of law that courts give effect
to parliamentary intention. The rule of law is not the same as a rule that courts
must always prevail”. 130 This, with respect, is precisely correct. 131 Had
Parliament wanted section 53 to be as constrained a power as Lord Neuberger
interpreted it to be, Parliament could (and, no doubt, would) have said so in
legislation. “The reality,” Lord Hughes pointed out, is that the section 53
“exceptional executive override was the parliamentary price of moving from an
advisory power for the [Information] Commissioner … to an enforceable
decision”. 132 Lord Wilson was even more forthright. He said that the Court of
Appeal did not interpret section: “it re-wrote it. It invoked precious
constitutional principles but among the most precious is that of parliamentary
sovereignty, emblematic of our democracy”. 133 At paragraph 171 of his
judgment Lord Wilson identified exactly the issue at stake in this case—the
issue with which the whole of this paper has been concerned with—namely,
the public interest. He noted that that a power of executive override of judicial
determinations about issues of law would have been “an unlawful
encroachment upon the principle of separation of powers … But issues relating
to the evaluation of public interests are entirely different”.134 Lord Wilson cited
the words of Lord Hoffmann in Alconbury that “in a democratic country,
decisions as to what the general interest requires are made by democratically
elected bodies or persons accountable to them”. 135
IV. Conclusions
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We have come full circle. Alconbury was the very first Human Rights Act case
to reach the United Kingdom’s top court, but what Lord Hoffmann correctly
stated the law to be in that case is cited now only in the dissenting judgments
of UK Supreme Court justices. Administrative law in the United Kingdom is not
yet in crisis, but if the Government’s perfectly legitimate and, on the whole,
remarkably modest attempts to constrain the ever-growing reach of judicial
review meet resistance in the case law, it soon will be. For the time being a
solution appears to have been found in the immigration context in section 19
of the 2014 Act. The Freedom of Information Act 2000 is currently under
review136 and may well face amendment in the coming months to restate the
force of the view that, in the final analysis, delicate judgments about what is
necessary in the public interest are constitutionally and appropriately for
responsible ministers, not courts of law, as the dissenting justices in Evans
explained. Crisis, for the time being, has been averted—but only just. Securing
a less contested administrative law for the United Kingdom will be possible in
the medium term only if the courts accept that, whilst they are the rightful
guardians of the rule of law, judging what the public interest requires is
ultimately a political question for government and Parliament, not a legal one
for the judges.
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