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INTERESTS OF AMICI CURIAE

The Copyright Alliance is a non-profit organizatieepresenting artists, creators and
innovators who depend on copyright laws to protdetir work, including trade groups,
companies, associations and thousands of indi\sduéd members represent a wide spectrum of
creative disciplines, from television and moviesjriusic, to photographs, to literature. It seeks
to ensure that copyright jurisprudence continuespor the development of creative works for
the benefit of the public by protecting the riglulsthose who invest in the development of
creative works to be fairly compensated for théfiores.

The Copyright Alliance has a significant inter@stthe outcome of this dispute. The
Copyright Alliance’s members include numerous aesatof television content, whose
programming is directly affected by TVEyes Inc."8YEyes”) conduct. As the television
industry has evolved, these members increasindyyor online and digital distribution of their
content, in addition to the licensing of clips dietr television programs—markets that are
usurped and affected by TVEyes' delivery of unleem copyrighted programs to its
subscribers. In addition, the Court’s reasoninthia action will certainly have implications that
go beyond the television industry, and will imp#o¢ broad range of copyright disciplines in
which our members participate.

The various professors and copyright experts ¢ctillely “Professors”) who join this
brief teach, research and/or have an interest entheory, law and practice of copyrights,
property rights, and contractsThe Professors have no other stake in the outamrtigs case,
but are interested in ensuring that copyright lavedops in a way that best promotes creativity,

innovation and competition in the digital worldn particular, the Professors joining this brief

! The Professors are Jon A. Baumgarten, Adam Mas€bifistopher M. Newman, and Mark F.
Schultz.

NY1351245.7
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recognize that the Court's analysis of the fair psmciples at issue in this case will have
consequences well beyond the parties and spedaifiksaat issues in this litigation and, having a
deep interest in the application and functioningcopyright law, seek to ensure that it is not
unduly impaired in the context of new technologasl new methods and markets for the
distribution of television content.

PRELIMINARY STATEMENT

In its Order and Opinion dated September 9, 204 No. 86, hereinafter the
“Opinion”), this Court concluded that TVEyes’ “ind@g and clipping” functions—through
which TVEyes subscribers can search for televismment using keywords and terms, and view
a video clip of a portion of the program in whittetkeyword is mentioned—constitutes fair use.
However, the Court expressly withheld judgment ertain additional services provided by
TVEyes to its subscribers, by which TVEyes allotgssubscribers to save, archive, download,
email and share clips of the television programissinlatabase (the “Content-Delivery
Features”), and to search for television clips btedand time instead of by keyword or term (the
“Date and Time Feature”) (the “Content-Delivery gas” and the “Date and Time Feature” are
collectively referred to as the “Additional Serie

The Additional Services go far beyond simply hegpsubscribers search for and identify
television segments that may be of interest. Ra#fter subscribers hawdreadyidentified the
desired programs, through the Additional Servicg&Jes actuallydelivers unauthorized copies
of those programs to its subscribers. While somgte have held that the creation of a
searchable database through which usersdeanify relevant copyrighted works is, in sharply-

circumscribed circumstances, a transformativeua&,no court has ever suggested that the

2 Amici state that no counsel for a party authored thisf im whole or in part, and no person or
entity other than the Copyright Alliance and itsunsel made a monetary contribution to the
preparation or submission of this brief.

NY1351245.7 2
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creator of such a database is then free to delirauthorized copies of the underlying works to
paying customers, as TVEyes is now doing.

This is hardly surprising, as there is nothing ogsty transformative about the Additional
Services. Through the Content-Delivery Featurd&yles simply provides its customers with
high-definition copies of Fox News’ and others, poghted programs, which the subscribers
can then archive, download, and publicly distribusee Infinity Broad. Corp. v. Kirkwop@50
F.3d 104, 108 (2d Cir. 1998) (no fair use whereeddaints’ “retransmissions leave the character
of the original broadcast unchanged”). The Datd Bime Feature is nothing more than the
functional equivalent of a DVR, except with a comana service, TVEyes, doing the
recording—this is paradigmatic copyright infringemhe

Because there is nothing “transformative” aboutEy¥s delivery of the copyrighted
content of others to its subscribers, TVEyes agdrtici continue to argue that the subsequent
activities of TVEyes'subscriberssomehow render the Additional Services a “fair.udgut it is
axiomatic that a commercial service such as TVHEgagnot stand in the shoes of its customers
and rely on their purportedly “fair use” of copyhigd works that TVEyes delivers without
authorization. Put simply, just because what siibsis ultimately do with the content they
receive from TVEyes may (or may not) be “fair” doest mean that TVEyes is entitled to
distribute that copyrighted content to third pastiéor a fee. Neither TVEyes nor @snici can
muster a single case refuting this universally-pte@ principle, which is fatal to TVEyes’
defense.

The remaining arguments proffered by TVEyes asdntici similarly do not survive
factual or legal scrutiny. For example, TVEyes #&m@micirepeat the refrain that TVEyes’

subscribers are limited to so-called “internal” usehe copyrighted works, but (i) this is merely

NY1351245.7 3



Case 1:13-cv-05315-AKH Document 161-1 Filed 07/15/15 Page 9 of 27

another attempt by TVEyes to rely on the suppos#ely use” of its subscribers, (ii) as a legal
matter, that a use it “internal” does not rendérahsformative, and (iii) in any event, the
evidence indisputably establishes that TVEyes’ stibsrs donot limit themselves to “internal”
uses, and TVEyes actively markets and promote€timtent-Delivery Features as a means to
distribute clips publically and externally. In aiioh, any suggestion that subscribers “need” to
receive copyrighted programming from TVEyes becahsecontent is otherwise unavailable is
not only legally irrelevantsee Authors Guild, Inc. v. HathiTrudts5 F.3d 87, 96 (2d Cir. 2014)
(“Added value or utility is not the test.”), butsal factually untrue, as there are myriad legitimate
ways in which a TVEyes subscriber, after identifynelevant content using TVEyes’ search
function, can obtain lawful copies of the desiredtent.

It cannot seriously be disputed that the marketfe distribution of television content is
rapidly evolving, with broadcasters—including memsbef the Copyright Alliance—
increasingly relying on online and digital redibtrtion of their content, and other alternative
licensing streams. If TVEyes and its ilk are peted to usurp and interfere with those markets,
the consequences to the television industry, atidensing companies who actually obtain the
proper authorizations from broadcasters for théstadution of their content, can be
catastrophic. Accordinghgmicirespectfully state that Fox News’ renewed motiansiammary
judgment should be granted.

ARGUMENT

TVEYES CANNOT RELY ON THE ACTIVITIES OF ITS SUBSCRI BERS TO
SUPPORT A FAIR USE DEFENSE

Because the Additional Services primarily involVéByes’ delivery of Fox News’ (and
other copyright holders’) content to its subscriyeit is important, at the outset, to note a

universally-accepted principle of copyright lawheluse that TVEyes’ subscribers subsequently

NY1351245.7 4
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make of that content isrelevantto TVEyes’ fair use defense. In other words, tivhat some

TVEyes’ subscribers do with Fox News’ (and othentent may be “fair” doesot entitle

TVEyes to deliver unlicensed copyrighted televigowagrams to its subscribers, for a fee.

This principle has been recognized by courts imenous circuits, across various forms

of media. By way of example only:

NY1351245.7

In Infinity Broad. Corp. v. Kirkwood150 F.3d 104 (2d Cir. 1998), the
defendant argued that his service, which enabldibcsibers to listen to
remote radio broadcasts over the telephone, wasfoanative because the
subscribers used the broadcast for informatiorether than entertainment,
purposes. The Second Circugjected this argument, holding that “it is
[defendant’s] own retransmission of the broadcast$,the acts of his end-
users that is at issue here and all [defendant] doeslisaccess to unaltered
radio broadcasts.ld. at 108 (emphasis added).

In Los Angeles News Serv. v. Reuters TelevisionlUtat)) 149 F.3d 987 (9th
Cir. 1998), the Ninth Circuit held that defendantfringed plaintiff's
copyrights by distributing copyrighted news matetaother news reporting
organizations in exchange for an annual fee, rejgaiefendant’s argument
that “if a broadcaster’s use of the works for neg@orting may constitute fair
use, then it is obvious that the transmission chsiorks to a broadcaster for
such purpose cannot ... be deemed an infringemeut.’at 994 (quotations
omitted). To the contrary, the Court held thate“tquestion of whether
defendants’ copying and transmission of the workasttutes fair usdas
distinct from whether their subscribers’ broadcastshe works are fair use
Id. (emphasis added).

Similarly, in Los Angeles News Serv. v. Tul¥3 F.2d 791 (9th Cir. 1992),
the Ninth Circuit rejected defendants’ claim thtst hews monitoring and
clipping service was protected by the doctrineaif fise because clients used
its recordings of copyrighted news segments foséexch, scholarship and
private study,” holding that “the ultimate use thioh the customer puts the
tape is irrelevant.”ld. at 797.

In numerous cases concerning the reproduction oérpxs from copyrighted
academic works in “coursepacks” used by collegadesits, courts have
repeatedly refused to allow defendants, who wergaged in commercial
operations, “to stand in the shoes of their custsthstudents and professors,
in claiming that their making of multiple copies s¢holarly works was for
nonprofit educational purposefrinceton Univ. Press v. Michigan Document
Servs,. 99 F.3d 1381, 1386 (6th Cir. 1996) (en banc)i€'tirue that the use to
which the materials are put by the students whatmse the coursepacks is
noncommercial in nature. But the use of the maleily the students is not
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the use that the publishers are challengingé&g alsdBlackwell Publ’g, Inc.

v. Excel Research Grp., LL&61 F. Supp. 2d 786, 793 (E.D. Mich. 2009)
(same)Basic Books, Inc. v. Kinko’s Graphics Cqrp58 F. Supp. 1522, 1531
(S.D.N.Y. 1991) (“The use of the ... packets, in la@ds of the students, was
no doubt educational. However, the use in the s@fidinko’s employees is
commercial.”).

* In Fox Broad. Co. v. Dish NetwqrR05 F. Supp. 2d 1088 (C.D. Cal. 2012),
aff'd, 723 F.3d 1067 {9Cir. 2013), the Court held that, while varioustteas
offered by Dish Network (“Dish”) that allowed itsilsscribers to easily record
and skip commercials on all primetime programming the four major
broadcast networks did not likely constitute direct vicarious copyright
infringement (as, according to the Court, the erseérs, not Dish, were
responsible for creating the purportedly infringicgpies, and time-shifting by
subscribers constituted fair usayl. at 1098-1102, Dish likely infringed
plaintiffs’ copyrights by creating its own “qualigssurance” copies to ensure
that its commercial-skipping product was functianicorrectly,id. at 1102-
1106. Notably, in so ruling the Court found thtjie fact that consumers
ultimately use AutoHop ... for private home use, iatige ... does not render
[Dish’s] intermediate copies themselves a fair asavell.” 1d. at 1106. The
Court subsequently granted summary judgment toiffs on this issue.See
Fox Broad. Co. v. Dish NetwagriCase No. CV12-04529 DMG (SHx), 2015
U.S. Dist. LEXIS 54763, at *80 (C.D. Cal. Jan. 2015).

While amici respectfully disagree with various aspects of Bh&h Network

ruling, it is telling that the Court, even whileling in Dish’s favor on various
issues, recognized that the supposedly “fair usgidact of subscribers did
not excuse Dish’s own copying.

e And in UMG Recordings, Inc. v. MP3.com, In®2 F. Supp. 2d 349
(S.D.N.Y. 2000), the Court held that defendantingfed plaintiffs’ copyrights
by copying and streaming popular music recordirgsustomers who had
previously purchased their owsbna fidecopies of the recordings, rejecting
defendants’ argument that defendants provideddiasformative ‘space shift’
by which subscribers can enjoy the sound recordaoggained on their CDs
without lugging around the physical discs themsslvéd. at 351.

The lesson from these, and other, cases is cleaen-&vwhat an end user does with a
copyrighted work may constitute fair use, the laaesl not permit a defendant to provide
someone else’s copyrighted work to the end-uspaesof a commercial service.

Despite this, TVEyes and i@mici continue to argue that the activities of TVEyes’

subscriberssomehow render the Additional Services “fair usét the very outset of its recent

NY1351245.7 6
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motion for summary judgment, TVEyes asserts thatAtiditional Services are “fair’ because its
subscriberssupposedly use them “to research and monitorissevbroadcasts” (Dkt. No. 133
at 1)—an argument that permeates TVEyes’ entirefbriSimilarly, TVEyes amici curiae
Media Critics devote pages of their brief to togtihe (undisputed) value that criticism provides
in a democratic society and assert that the AduaficServices “further the end purposes of
media criticism” (Dkt. No. 123-1 at 5-8, 15-16, 2@nhdamicus curiaeéProfessors of Intellectual
Property Law argue that the Additional Servicesudtitoe deemed to be “fair use” because “they
are important intermediate steps to the valuallal foutput of analysis and commentary.” (Dkt.
No. 127 at 7). But of course, no one is curreotigllenging the use of Fox News’ content by
media critics or other TVEyes subscribers. RathsrinPrinceton University Presavhat Fox
News is challenging “is the duplication of copytigth materials for sale by a for-profit
corporation that has decided to maximize its psefiand give itself a competitive edge over
other [digital markets]—by declining to pay the aityes requested by the holders of the
copyrights.” 99 F.3d at 1386.

Notably, neither TVEyes nor itamici can cite any case stating that the commercial
delivery of copyrighted content to consumers cdroeetively be rendered “fair use” based on
the subsequent activities of the recipients of dmattent, and instead they either largely ignore
the issue (in the case of TVEyes) or attempt tacaristrue inapposite cases (in the case of its
amici). For example, the Media Critics claim that casascerning Internet search engines and
searchable book databases somehow compel the smmchihatany functions that “further the
end purposes of transformative secondary use” ttotestfair use (Dkt. No. 123-1 at 20), but
these cases suggest no such thing. Rather, inafdbk cases in question, the court found that

the defendant’s creation of a searchable indexnfwrove access to the original works wizelf

NY1351245.7 7
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transformative and imbued a work with different mieg; none of the cases relied on any
subsequent downstream use that Internet users ofatie copyrighted materialSee Kelly v.
Arriba Soft Corp, 336 F.3d 811, 819 (9th Cir. 2003) (stating thefeddants’ “use of the images
serves a different function than [plaintiff's] usémproving access to information on the internet
versus artistic impression,” and noting that Wwould be unlikely that anyone would use
[defendant’s] thumbnails for illustrative ... purp@Sébecause enlarging them sacrifices their
clarity”) (emphasis addedRerfect 10, Inc. v. Amazon.com, 608 F.3d 1146, 1165 (9th Cir.
2007) (a search engine “provides an entirely nesvfasthe original work”) (quotation omitted);
Authors Guild, Inc. v. Google Inc954 F. Supp. 2d 282, 291 (S.D.N.Y. 2013) (her&zna
“Google BooKy (“The use of book text to facilitate search thgh the display of snippets is
transformative.”).

It bears emphasizing that, while this Court reliedpart, on the rulings iGoogle Books
and Authors Guild, Inc. v. HathiTrust755 F.3d 87 (2d Cir. 2014) in finding that TVEyes
“indexing and clipping” function constitutes fairse, neither of those cases held that the
activities of Googlés or HathiTrusts end-users gave rise to a fair use defense—rabiwgh
cases held that the defendantsvn activities in the form of “the creation of a full-text
searchable database,” were themselves transfomnatiathiTrust 755 F.3d at 97see also
Google Books954 F. Supp. 2d at 291 (“Google Books thus usaslsvfor a different purpose—
it uses snippets of text to act as pointers dingctisers to a broad selection of books.”). These
cases do not remotely suggest that the proprietosuch a database is free to distribute
unlicensed copies of works included in the datab@sgpaying customers, so long as the
customers might subsequently make “fair use” of iaterials; to the contrary, an essential

element of botiHathiTrustand Google Bookswvas that those databases contained significant

NY1351245.7 8
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restrictionspreventingend-users from obtaining unauthorized copies ef uhderlying works,
thus limiting the utility of the databases to sbéaand identification functionsSee HathiTrust
755 F.3d at 97 (emphasizing that digital librarg tiot allow users to view any portion of the
books they are searching” and did not “add intewation any new, human-readable copies of
any books”);Google Books954 F. Supp. 2d at 287, 291 (as result of varfsasurity measures
to prevent users from viewing a complete copy” dbaok in Google’s database, “snippets”
served only to “help users locate books and determihether they may be of interest,” and did
not supplant the books themselves).

The amici Law Professors resort to arguing that inappositeedaw on the separate
guestion ofsecondary liability—which is not at issue here—somehow “teaches timattions
that enable substantial noninfringing uses are siadwaes fair even if they could be misused.”
(Dkt. No. 127 at 9). Again, the cases say no shioly. Cases regarding “secondary liability”
concern the limited circumstances in which a defebdthat does not directly infringe a
plaintiff's copyrights is nevertheless so involweith the infringement that it may be held liable
for the conduct of anotherSee, e.g., Arista Records LLC v. D664 F.3d 110, 117 (2d Cir.
2010). Thus inSony Corp. of Am. v. Universal City Studios, ,jit64 U.S. 417 (1984), the
Supreme Court held that that a defendant dditnot itself reproduce a plaintiff’'s copyrighted
works but merely designed and distributed a product—GRW-capable of substantial lawful
uses, could not be held secondarily liable basedp@sumed or imputed intent to cause
infringement. Id. at 442;MGM Studios Inc. v. Grokster, L{db45 U.S. 913, 933 (2005). In
holding that Sony was not liable for the potengiatifringing copying committed bgthers the

Supreme Court did not hold that any copying by Sibssif would constitute “fair use;to the

NY1351245.7 9
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contrary, the Court stated that if the VCR “werediso make copies for a commercial or profit-
making purpose, such use would presumptively baiuhf464 U.S. at 449.

The analysis is entirely different where, as hére,defendant is accuseddifect, rather
than secondary, infringemengee Cartoon Network LP, LLLP v. CSC Holdings,, 1686 F.3d
121, 133 (2d Cir. 2008) (whether a technology hesnimercially significant noninfringing
uses” is an inquiry relevant tmntributory, not direct, liability);Tullo, 973 F.2d at 797 (rejecting
argument that defendants’ customers made fair tisepyrighted works where plaintiffs’ claim
“is not that [defendant] is vicariously liable falleged infringements by its customers, but that it
is directly liable for its own infringements,” ambting that “[t|he difference is crucial”). Here,
TVEyesitself reproduced Plaintiff’'s works, and distributed gmablicly performed excerpts of
those works to and for its subscribers. The Lawafdasors cannot muster a single case even
suggestingthat the existence of potentially non-infringingwhstream uses by third parties
provides a defense to a claimdifect infringement.

. TVEYES’ PROVISION OF THE ADDITIONAL SERVICES DOES NOT
REMOTELY QUALIFY AS “FAIR USFE”

A. TVEyes’ Delivery of Copyrighted Content to its Subsdbers, and its DVR-
Like “Date and Time” Search Feature, Do Not Transformthe Content in any
Way
As the cases cited above demonstrate, in ordgu#atify as fair use, what TVEyes is
doing with the copyrighted works mugself be transformative; TVEyes cannot rely on the
supposedly transformative acts of its subscribers.
But TVEyes’ Content-Delivery Features are not teelwes transformative in any way.
Through these services, TVEyes simply providessutigscribers with high-definition copies of

Fox News’, and others, copyrighted programs, whtble subscribers can then archive,

download, and publicly distributeSee Infinity Broadcast Corpl50 F.3d at 108 (no fair use

NY1351245.7 10
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where defendants’ “retransmissions leave the cheranf the original broadcast unchanged.
There is neither new expression, new meaning nermessage.”). TVEyes does not comment
on, explain, or edit the clips that it deliverst®subscribers—while TVEyes has previously, and
confusingly, suggested that this somehow supptettair use defenseséeDkt. No. 51 at 43),
the opposite is true.See Reuters Televisio49 F.3d at 993 (no fair use where defendant
“copies footage and transmits it to news reportorganizations” but “does not explain the
footage, edit the content of the footage, or inelueditorial comment”). That what the
subscribers subsequently do with the delivered esdntay (or may not) be “fair” does not
render TVEyes’ bare delivery of unaltered, copyteghcontent “transformative.”

While this Court has already held that TVEyes’atien of a “search engine” together
with the display of “result clips” constitutes fairse (Opinion at 19), the Content-Delivery
Features go well beyond that—rather than simplyisassubscribers in searching for and
identifying clips that may be of interest, TVEyestually delivers unauthorized copies of the
copyrighted works to its subscribers for their ®tpgent use. NeithddathiTrustnor Google
Booksprovide support for the proposition that such eotdelivery functions are protected as
fair use, as both of those cases were limited &ckefunctions, which served only to “act as
pointers” and to “help users locate books and datexr whether they may be of interest.”
Google Books954 F. Supp. 2d at 291. As explairmgraat 8-9, a critical aspect of those
decisions was that the services in question coadasgnificant restrictionpreventingend-users
from actually obtaining copies of the works—thusaiuser of eitheHathiTrusts or Google
BooKs database were to identify a book that is ofriegg the user would then have to obtain an
authorized copy of the book if he or she wishedattually read or utilize the book for any

further purpose (including for purposes of reseamtticism or comment). Here, by contrast,

NY1351245.7 11



Case 1:13-cv-05315-AKH Document 161-1 Filed 07/15/15 Page 17 of 27

once a TVEyes subscriber identifies television eontthat is of interest, TVEyes actually
provides the subscriber with copies of the contanting as an unauthorized clearinghouse for
broadcast programming.

Nor is there anything “transformative” about TVEydate and Time Feature, which
allows subscribers to access video clips by inpgta date, time and channel. This is nothing
more than the functional equivalent of a DVR, exagph a commercial service, TVEyes, doing
the recording.See Sony Corp464 U.S. at 449 (“If the Betamax were used to enadpies for a
commercial or profit-making purpose, such use wquidsumptively be unfair.”)¢f. Cartoon
Network LR 536 F.3d at 133 (cable television system operabbtiable for reproductions made
using its remote DVR technology because customeather than cable operator, were
responsible for making the copie§)ISH Network, LLC v. ABC, IncNo. 12 Civ. 4155 (LTS)
(KNF), 2013 U.S. Dist. LEXIS 143492, at *21 (S.DW.Oct. 1, 2013) (denying preliminary
injunction where pay-television provider’'s custosjerather than the provider itself, were
responsible for copying plaintiffs’ works). Agaithere is no resemblance between TVEyes’
Date and Time Feature and the searchable datalvabthiTrustand Google Booksbecause
the Date and Time Feature does not “help usersddtalevision shows] and determine whether
they may be of interestGoogle Books954 F. Supp. 2d at 291—rather, it enables subsito
access copies of copyrighted programs that theg Amgady determined to be of interest. It is
as if, rather than allowing users to search acaogast library to identify a list of books in which
a particular search term appears, Google Booksvatloa user to ask “what happens on pages
220-250 ofGame of Thronés, and then allowed a user to download an (unaizibd) copy of

those pages. This is paradigmatic copyright igeiment.
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The remaining arguments proffered by TVEyes asaiibici concerning the supposedly
“transformational” nature of the Additional Servicsimilarly do not survive factual or legal
scrutiny. For example, TVEyes and #snici repeat the refrain that TVEyes contractually
restricts its subscribers to so-called “internafes, but this merely recapitulates the meritless
argument that so long as TVEyesibscribersengage in fair use, TVEyes’ activities are “fais
well. It is undisputed that TVEyes does not restitself to “internal” uses—to the contrary,
TVEyes makes copyrighted content available to thods of paying customers—and TVEyes’
use is the only one that matters for the fair ussyesis.

In any case, as demonstrated at length in Fox Nexmorandum of law in support of
its renewed motion for summary judgment, (i) thause is “internal” does not render it
transformative (Dkt. No. 134 at 39) and (ii) thadmnce indisputably establishes that TVEyes’
subscribers damot limit themselves to “internal” uses, and that T\é8yactively markets and
promotes the Content-Delivery Features as a meadsstribute clips publically and externally.
(Id. at 37-39;see alsoExpert Report of Beth Knobel, Ph.D., Dkt. No. 10, 13-14, 72-82
(hereinafter, “Knobel Report”)). In fact, TVEye®vn amiciargue that the value of the Content-
Delivery Features is that they enable third parteesise Fox News’' copyrighted content for
illustrative, external purposes,undermining any pretense that end users limit tkedves to
“internal” use. SeeDkt. No. 127 at 10-11) (arguing that a “view-onlyile would create a “trust
me” problem, and that “[t|he picture is still woriis thousand words ... when sent or displayed
to the audience as support for the researcherigaegts”).

Finally, TVEyes' and itsamicis arguments that the Additional Services are "fair
because programming content distributed by TVEgestherwise unavailablesde, e.g.Dkt.

No. 133 at 33 (arguing that there are no “practttdrnatives” to the Content-Delivery Features)
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Dkt. No. 123-1 at 10 (arguing that a “comprehensiatabase of video that does not rely on
permission from content creators is necessary fediencritics to ... perform their roles”)) are
factually untrue, and legally irrelevant. Fox Néwexpert witness has identified myriad
legitimate ways in which a TVEyes subscriber, aftlentifying relevant content using TVEyes’
search function, can obtain lawful copies of theie content. (Knobel Report 1 237-260).
That it might be useful or convenient for TVEyeabscribers to obtain copyrighted content via
the Additional Services, rather than through thelkernative (and legal) methods, is utterly
irrelevant. See HathiTrust 755 F.3d at 96 (“Added value or utility is notetliest: a
transformative work is one that serves a new affdrént function from the original work and is
not a substitute for it.”}xJMG Recordings92 F. Supp. 2d at 353 (“Copyright ... is not desin
to afford consumer protection or convenience bather, to protect the copyrightholders’
property interests.... [D]efendant’s ... argument antsuo nothing more than a bald claim that
defendant should be able to misappropriate plé&htiproperty simply because there is a
consumer demand for it.%).

It should come as no surprise that there exist mouselegitimate sources of Fox News’
and others’ programming content. History has shtwat when there is a need or demand for
certain content, a market-based solution thatirstdaboth users and rights-holders will emerge,

often in the form of a clearinghouse that pays ftosmto copyright owners, such as Broadcast

® In addition to Dr. Knobel's report, common semdeats any argument that the Additional
Services are necessary in order for media cribicanalyze, comment on or criticize Fox News.
As any consumer of popular media is aware, them®ishortage of commentary and criticism of
Fox News on television, in print, and on the In&rnin fact, TVEyesamici Law Professors
identify one particularly prominent critic, Come@entral’'sThe Daily Showimplying that the
Additional Services are necessary Tdre Daily Showo do its work. (Dkt. No. 127 at 10-11).
To the contrary, this example disproves the Lawiddsors’ premise, abhe Daily Shows able

to offer its criticism of Fox Newsdespite not being a TVEyes customerSee
http://www.thewrap.com/the-secret-to-daily-showbest-report-and-the-soup-snapstream/.
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Music, Inc. and the American Society of Compos@nsthors and Publishers with respect to
music performance rightsge, e.g., Broadcast Music, Inc. v. Columbia Braé&g, 441 U.S. 1,

5 (1979), or the Copyright Clearance Center wigpeet to academic and other workse, e.g.,
American Geophysical Union v. Texaco, Jr&02 F. Supp. 1, 7 (S.D.N.Y. 1992ff'd, 37 F.3d
881 (2d Cir. 1994). Many of the Copyright Allianeenembers operate such clearinghouses, or
rely on them for licensing revenues. If comparsash as TVEyes are permitted to distribute
copyrighted content to third parties without payirayalties, under the guise of “fair use,”
legitimate clearinghouses and licensed media mongand evaluation (MME) companies that
actually compensate copyright-owners for the ustheir works will be unable to compete with
companies that take such works for free. (Knobegbdt {9 88-94) (explaining the danger that
TV Eyes’ Content Delivery Features pose to autleafiicensing vendorsgee Princeton Univ.
Press 99 F.3d at 1384, 1386 (company that does notesiqoermission from, nor pay agreed
royalties to, copyright owners gives itself a “cagtipve edge” over those that do pay royalties);
Associated Press v. Meltwater U.S. Holdin@31 F. Supp. 2d 537, 543, 561 (S.D.N.Y. 2013)
(company that refuses to pay licensing fee obtam&nfair commercial advantage” over media
monitoring services that do pay a license fee).

B. The Amount and Substantiality of the Copyrighted Catent that TVEyes
Makes Available to it Subscribers Weighs Against &inding of Fair Use

While this Court previously held that copying afl Box News’ television content was
necessary to the transformative purpose of creatisgarchable database (Opinion at 21-22), the
amount of content that TVEyes magpyto create its database is an entirely separatstique
from the amount of content that TVEyes may tlietiver to its subscribersia the Content-
Delivery Features. The amount of content that T&Eydelivers to its subscribers is

astounding—subscribers are permitted to save, \&¢chkidit and download to their computers an
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unlimited number of clips, in high-definition. (Opinion & 6; Dkt. No. 134 at 18-19).
Subscribers are able to redistribute an unlimitachiber of these clips to unlimited recipients
through email, and post an unlimited number of<lym social media. (Opinion at 6; Dkt. No.
134 at 19). While TVEyes limits individual downlis to ten minutes, there is nothing to
prevent subscribers from downloading consecutiygsderiatim, and Fox News’ expert witness
had no difficulty downloading an entire, hour-loegisode ofNBC Nightly News with Brian
Williams (Knobel Report 1 10, 62-71, 131-38). In angecaen minutes is a substantial
portion of any regular television program, anddader than the average length of a television
news segment.

TVEyes’ purported desire to create a “searchabtalidse” does not justify its delivery
of such unlimited, lengthy and high-quality recoigb of copyrighted works to its subscribers,
for their unfettered use. As explainedipra at 8-9, while the courts in this Circuit have
permitted the copying of entire works in order teate and populate searchable databases, a
critical element of those decisions was that théerm#ants did not actually provide the
copyrighted work to their users—this is not theechsre. Similarly, cases involving the use of
thumbnail images in Internet search engines emphasiat the search engines display only
“smaller, lower-resolution emails of the images’athmerely served to guide users to the
plaintiff's own websites (where full versions could viewed).See Kelly336 F.3d at 815, 821.
There is no comparison between these low-qualigges, which acted as “pointers” and could
not possibly substitute for the original works, ahé unlimited clips that TVEyes delivers to
subscribers, which are not ortygh-definition but also bear no watermarks or metadata to deter

infringement. (Knobel Report 7 67-71).
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Finally, TVEyes continues to argue that its suibsrs do not typically use the Content-
Delivery Features to download full episodes. (. 133 at 9, 35-36). However, the Second
Circuit has expresslyejectedsuch reasoning, holding that where, as here, endaht provides
virtually unlimited access to copyrighted worksnmiltiple subscribers, it is theotentialscope
of retransmission that matters:

[T]he potential scope of retransmission is more relevant than eedef actual
retransmission by Dial-Up users thus far. Dial-pgrmits essentially unlimited
access to radio broadcasts in the cities in whidtas receivers and there is thus
the potential for retransmission of entire copytegh programs.... [T]he more
successful [defendant] becomes in selling his serto interested parties, the
more likely it is that any given broadcast will betransmitted ... [and] that a

subscriber, or the collective action of a plurality subscribers, will cause
[defendant] to retransmit most or all of a givengmam.

Infinity Broadcast Corp.150 F.3d at 109-10 (emphasis in original).

The determination of whether TVEyes’ service istpcted by the doctrine of fair use
will have consequences well beyond the parties spetific works at issue in this litigation.
TVEyes’ services are not limited to Fox News, kather concern “all content broadcast by more
than 1,400 television and radio stations” (Ordef )atincluding significant content created and
owned by Copyright Alliance members. The infringgiAdditional Services, through which
TVEyes makes the copyrighted content of innumerakgators available to paying subscribers,
cannot be deemed to constitute a “fair use,” leaviNEyes free to disseminate the copyrighted
content of Fox News and other creators in the &jtgust because subscribers do not always take
full advantage of the copyrighted material that WéE provides. The Second Circuit has
already expressly held as much.

C. The Remaining Factors Also Weigh Against a Findingf Fair Use

There is no need to significantly supplement thiemsive briefing that has already been

done by Fox News with respect to the remaining dai factors. With respect to the “nature of
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the copyrighted work” factoramici note that, while Fox News’ news programs are adgta
creative and entitled to significant copyright mation, these are not the only programs that
TVEyes redistributes via its Additional Servicess the Court has noted, TVEyes records all
content broadcast by more tham00 television and radio stations (Opinion at 1), untthg
dramatic and fictional content created and owne@bgyright Alliance members.

Similarly, we do not intend to restate the exteasirguments that Fox News has already
made concerning the real and significant markenhidmat the Additional Services cause to Fox
News’ derivative markets, including the marketsdatine and digital redistribution of television
content and the sale and licensing of video clipgain, we merely note that TVEyes’ services
impact thousands of channels in addition to Fox &ewcluding channels operated by, and
programs created by, Copyright Alliance membersikeLFox News, Copyright Alliance
members are actively exploiting these growing merkeln addition to participating in the
market for online and digital distribution, like ¥®&lews many Copyright Alliance members earn
significant revenues from licensing television astfler content, often through clearinghouses
and licensed MME companies as explaisadraat 14-15.

In its Opinion, the Court ruled that Fox News e suffered significant “market harm”
in connection with the licensing and syndicatiorvimfeo clips because its annual revenue from
these derivative sources ($459,020) was a fraafdts overall revenue. (Opinion at 25). The
Copyright Alliance respectfully disagrees that thet that a plaintiff earns significant revenues
from other markets, in addition to those being pedrby the infringer, should weigh in favor of
a finding of fair use—Fox News should not be peradibecause its content is so valuable that it
earns significant revenues in markets other thanotie being usurpedSee Meltwater931 F.

Supp. 2d at 560 (“Where [as here] there is a flulyctioning market for the infringer's use of
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the copyrighted material, it will be difficult fahe infringing party to show that it made fair use
without paying a licensing fee.”). Further, itirdisputable that these derivative markets are
growing at an exponential rate. Just because ¢hgalive markets may account for a relatively
small percentage of Fox News’ total reventeday does not mean that this will be the case
tomorrow, and TVEyes—which copies and redistributes theydgpted works of thousands of
channels—should not be given the imprimatur of ldndéss merely because it entered the
picture at a critical early juncture, before difjigad other alternative forms of distribution have
fully overtaken the traditional television modeldarper & Row, Publrs. v. Nation Entergl71
U.S. 539, 568 (1985) (“[T]o negate fair use onedneerly show that if the challenged use should
become widespread, it would adversely affectpgbtential market for the copyrighted work.”)
(emphasis in original, internal citations and qtiotes omitted).

It cannot be disputed that the market for therithistion of television content is rapidly
evolving, with online and digital distribution grawvg more essential by the day. If companies
such as TVEyes are permitted to usurp and interietle that market at this critical stage, it
could have calamitous results not only for Fox Neog for the entire television industry.

Dated: New York, New York

July 15, 2015
Respectfully submitted,
LOEB & LOEB LLP
By: /s Jonathan Strauss
Barry I. Slotnick
Jonathan Neil Strauss
345 Park Avenue
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